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1.  Name 

Title 

Organization 

Date Submitted 

Summary of comment received   EOHHS response, if applicable 

2.  Linda Haley 

Principal Legislative 

Analyst 

RI Legislature 

2/15/22 

What is Tier 1 coverage? EOHHS thanks you for your comment. 

 

The term came from federal guidance regarding permissible changes in 

coverage during the PHE.  EOHHS recognizes the need for more detail on the 

meaning of Tier 1 coverage in the proposed amendment language.  EOHHS 

plans to revise the proposed amendment language to remove the term “tier 

1” and replace it with “Minimum Essential Coverage group (MEC), as defined 

in 42 CFR 433.400.” 

 

3.  Shamus Durac 

Senior Atty/Health Policy 

Analyst 

RIPIN 

2/21/22 

Concerns regarding legality under federal statute/regulations  

“Proposed rule violates section 6008(b)(3) of the FFCRA” 

EOHHS thanks you for your comments.   

 

On 10/28/20, CMS published CMS-9912-IFC, which established a new section 

433.400 in Part 433 of Title 42 of the Code of Federal Regulations. This new 

section reinterprets the condition in section 6008(b)(3) of the FFCRA under 

which states claiming the temporary FMAP increase must maintain beneficiary 

enrollment through the end of the month in which the PHE for COVID-19 

ends, and includes additional safeguards to protect beneficiaries. CMS 

released guidance in January 2021 that explains this new section.  

 

Under the new regulations at 42 CFR section 433.400, in order to claim the 

temporary FMAP increase, states must maintain the Medicaid enrollment of 

“validly enrolled beneficiaries” in one of three tiers of coverage.  Such 

enrollment must be maintained, with certain exceptions, through the end of 

the month in which the PHE for COVID-19 ends.  Section 433.400 established 

the following three tiers of coverage for the purpose of satisfying the 

condition to maintain coverage in states claiming the temporary FMAP 

increase: 

1. Minimum Essential Coverage (MEC) 

2. Non-MEC with coverage of COVID-19 testing and treatment 
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3. Non-MEC with limited benefits 

A beneficiary may transition from one eligibility group to another 

eligibility group during the PHE for COVID-19, as long as the new 

eligibility group provides the same tier of coverage, with an exception 

for the non-MEC coverage in tier 3 because benefits are much more 

limited and vary widely; beneficiaries receiving tier 3 coverage generally 

must continue to receive the same coverage for which they have been 

enrolled.  In addition, a beneficiary may move to a tier with more robust 

coverage, but may not be transitioned to a tier with less robust coverage 

unless the beneficiary requests such transition. 

 

The change EOHHS is proposing satisfies the requirement of 
maintaining beneficiaries’ coverage within their original coverage 
tier because the amendment language specifies that a beneficiary 
will only have their coverage changed within the same tier.  Since 
medically needy coverage meets the definition of Minimum 
Essential Coverage (MEC), and Medicare Savings Program (MSP) 
coverage is specifically called out as Tier 1 coverage, it is 
permissible to transition members between these two Tier 1 
eligibility groups.  
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