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CONCISE EXPLANATORY STATEMENT

In accordance with the Administrative Procedures Act, R.I. Gen. Laws § 42-35-2.6, the
following is a concise explanatory statement:

AGENCY: Rhode Island Department of Health

DIVISION: N/A

RULE IDENTIFIER: 216-RICR-40-10-2

RULE TITLE: Licensing Assisted Living Residences

REASON FOR RULEMAKING: This regulation is being promulgated to update
incorporations by reference to the most recent year; reorder definitions alphabetically;
provide definition for “declaration of disaster emergency” “essential caregiver” and
“vaccinated”; require reporting of abuse, exploitation, neglect, or mistreatment
immediately; implement the Essential Caregivers Act and provide COVID-19
procedures for residents and personnel.

ANY FINDINGS REQUIRED BY LAW AS A PREREQUISITE TO THE
EFFECTIVENESS OF THE RULE: N/A

TESTIMONY AND COMMENTS:

Public comment was received regarding § 2.4.17(D) regarding reporting of abuse
allegations or serious bodily injury within two (2) hours of the incident. The comment
states that two (2) hours is an unreasonable timeframe as the assisted living residence
staff would be too busy handling the situation and concerns that there will not be a
qualified person available to make the report within the timeframe.  RIDOH maintains
that these events, such as serious bodily injury, must be reported contemporaneously;
however, RIDOH recognizes that the proposed timeframe may be constrained,
depending upon the time of day. Therefore, the Department has revised reporting
requirements to four (4) hours.

Public comment was received stating that the requirements for the essential caregiver
should only be in place when normal visitation is not allowed by facilities. Section
2.4.19(A), pursuant to the Essential Caregiver Act, requires the essential caregiver
provisions to be effective 15 days after the start of a declaration of disaster emergency
and 60 days after the end of the declaration of a disaster emergency. This comment will
not be accepted at this time.

Public comment was received stating that assisted living residences do not employ
social workers and therefore they would not be doing the training of essential
caregivers. The comment further stated that the cost-benefit analysis underrepresents
the time and costs to comply with the associated training. Assisted living residences
may use available staff to provide the trainings. The cost-benefit analysis utilized the
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title of social worker as an example of a title or classification of persons who could
potentially provide the training. While the training is not required by statute, should the
assisted living residence utilize essential caregivers to perform any functions for the
resident, the trainings ensure they are done properly and ensure resident safety. This
comment will not be accepted at this time.

Public comment was received raising safety concerns by not requiring an essential
caregiver to be vaccinated.  After these ALR regulations were posted for public
comment, RIDOH published a regulation, 216-RICR-40-10-27, “Long Term Care Facility
COVID Procedures” that requires essential caregivers to provide documentation of
vaccination against COVID-19 or take a rapid antigen test prior to entering the facility. In
order to achieve consistency between both regulations, the phrase “but shall not be
required to be vaccinated as a condition of being an essential caregiver” was removed
from § 2.4.19(D)(2). RIDOH thanks the reader for this comment.

Public comment was received expressing safety concerns that communicable disease
testing is not more restrictive for essential caregivers than what is required for assisted
living residence staff. As assisted living residence staff will likely be in contact more
often with the resident than the essential caregiver, it is logical to require more testing of
an individual who will spend more time with the resident. This comment will not be
accepted at this time.

Public comment was received requesting clarity about who is responsible for the cost of
communicable disease testing of the essential caregiver during a declared emergency.
Both the essential caregiver statute (R.I. Gen. Laws § 23-17.5-32) and the regulation
provide that it could be the responsibility of either the facility or the essential caregiver,
as it will be dependent on the nature of the emergency and any federal guidance that
will be issued.  As an example and with regard to COVID-19 testing, RIDOH regulation
216-RICR-40-10-27 prohibits visitors from being excluded by not providing a negative
COVID-19 test result, and if a COVID-19 test is required for entry, the facility must
provide a test. This comment will not be accepted at this time.

Public comment was received stating that by providing an essential caregiver with a
reasonable degree of privacy, safety monitoring in the assisted living residence may be
negatively impacted. The essential caregiver statute, R.I. Gen. Laws § 23-17.5-37,
states that the facility “may limit the nature and extend of this [in-person access] when
taking into consideration public safety concerns, but shall not totally exclude an
essential caregiver’s presence.” It is up to the assisted living residence to create a
balance between the safety of the resident and the visiting rights of the essential
caregiver. This comment will not be accepted at this time.

Public comment was received expressing safety concerns if travel restrictions for
essential caregivers are not more restrictive than those allowed for R.I. citizens. The
commentor did not elaborate on what safety concerns there could be. However, it
seems contradictory to impose more restrictive traveling requirements on essential
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caregivers. During the COVID-19 pandemic, there were no additional travel restrictions
on healthcare workers or assisted living staff. Furthermore, these regulations would be
minimum standards and, in the event of an emergency, the Department could issue
further regulations regarding essential caregivers. This comment will not be accepted at
this time.

Public comment was received objecting to the training for essential caregivers, stating
that such a requirement is beyond what is required by law and will be a significant cost
and time burden on the assisted living residence. In many instances during a declared
public health emergency, essential caregivers will perform critical functions for residents
(e.g., feeding) that require training for safety purposes. Having non-trained essential
caregivers could pose liability risk for the assisted living residence. This comment will
not be accepted at this time.

Public comment was received stating that costs and burdens of an essential caregiver
are much higher due to the potential that the caregiver may change at any time. It is the
right of the resident, codified in statute, to have an essential caregiver during a period of
declared emergency. The statute further permits the appointment of a new essential
caregiver should the original essential caregiver be unable to perform the duties. This
comment will not be accepted at this time.

Public comment was received requesting justification for the change in the notification
period (in § 2.4.10) from 30 days to 60 days. RIDOH lengthened the notification period
for a facility closure to 60 days to provide residents, guardians, relatives, and RIDOH
with additional time for planning and potential re-location of residents and other matters
related to a facility closure. This comment will not be accepted at this time.

Public comment was received suggesting the addition of language regarding liability
protections should there be an accident when an essential caregiver is providing
services to the resident. Facilities may purchase additional liability protection for
essential caregivers but RIDOH declines to mandate it at this time. This comment will
not be accepted at this time.

Public comment was received objecting to § 2.4.32(B)(7) as assisted living facilities are
not health care facilities and do not have the ability to transmit personnel health
insurance information. This section has been removed.

CHANGES TO THE TEXT OF THE RULE:

§ 2.3(A)(38) removes the definition of “vaccinated”, as the term no longer appears in the
regulation.

§ 2.4.17(D) changed reporting requirements from two (2) hours to four (4) hours.

§ 2.4.19(C)(2) deleted as it conflicts with § 2.4.19(B).

§ 2.4.19(D)(2) removes the phrase “but shall not be required to be vaccinated as a
condition of being an essential caregiver.”
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§ 2.4.32(A)(1) removes requirement of routine testing of residents.

§ 2.4.32(B) removes requirement for non-vaccinated personnel to be tested in
accordance with 216-RICR-20-15-8.

§ 2.4.32(B)(3) removes requirement for vaccinated personnel to be routinely tested.

§ 2.4.32(B)(5) removes requirement for assisted living residence to document testing
results of personnel and personnel who are tested outside of the assisted living
residence.

§ 2.4.32(B)(7) removes requirement for assisted living residence to collect and transmit
health insurance information.

§ 2.4.32(C) removes requirement for vaccine monitoring and reporting.

REGULATORY ANALYSIS:

In development of this rule, consideration was given to:

1) Alternative approaches;

2) Overlap or duplication with other statutory and regulatory provisions; and

3) Significant economic impact on small business.

No alternative approach, duplication or overlap was identified based on available
information. RIDOH has determined that the benefits of the rule justify its costs.


