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January 22, 2020 
 
Paula Pullano 
Rhode Island Department of Health 
3 Capitol Hill, Room 410 
Providence, RI 02908 
 
RE: Proposed Rulemaking for the Licensing of Electronic Nicotine Delivery System Distributors and Dealers (216-
RICR-50-15-16) 
 
Dear Paula,  
 
The New England Convenience Store & Energy Marketers Association (NECSEMA) represents single site convenience 
store and gasoline retailers, chain convenience store and gasoline retailers, independent motor fuel marketers, and the 
businesses which supply them.  NECSEMA members own, operate and supply the majority of the approximately 480 
convenience stores in Rhode Island which employ almost 7,500 and contribute over $1.8 billion in sales annually.  Please 
accept these comments as the Rhode Island Department of Public Health (RIDOH) determines its policies related to 
electronic nicotine delivery systems (ENDS). 
 
On September 25, 2019, Governor Raimondo issued an executive order instructing RIDOH to promulgate emergency 
regulations to prohibit the sale of flavored ENDS in the state.  The executive order did several things including: 

• Established a Vaping Advisory Group (VAG) to make recommendations related to ENDS products; 
• Instructed the State Police to investigate THC in ENDS sold outside the state’s medical cannabis program and the 

sale of ENDS to underage youth; 
• Asked the Department of Business Regulations (DBR) and the Department of Revenue (DOR), along with 

RIDOH, to make recommendations on an ENDS tax to support youth vaping prevention, and implement 
requirements to improve ENDS distributors and vaping bar’s license requirements;  

• Instructed RI Department of Behavioral Healthcare, Developmental Disabilities and Hospitals (BHDDH), RIDOH 
and DBR to develop recommendations to reduce the availability of ENDS products to persons under 21, as well 
as increased enforcement needs regarding the illegal sale of ENDS, especially flavored ENDS, to youth; 

• Sought recommendations on the establishment of standards for disclosures and uniform packaging for ENDS, and 
for distributors’ density limits so sellers are more than 500 ft. from schools and/or after-school providers; 

• Called on RIDOH and DBR to make recommendations regarding the establishment of safety standards for all 
ENDS products. 

 
NECSEMA acknowledges the serious issue of underage vaping and the alarming related statistics.  Our members take 
their role as licensed agents of many age-restricted products, including tobacco and ENDS, very seriously.  These 
businesses operate in a highly regulated and enforced, legal framework.  Penalties are severe for compliance violations – 
as they should be – creating a strong incentive to operate responsibility.  In fact, many businesses institute their own 
safeguards including company-run compliance programs, limitations for ENDS sales, and low-to-zero tolerance policies 
for their employees, to name just a few.  Still, NECSEMA strongly endorses additional rational and reasonable regulations 
and enforcement tactics aimed at reducing youth vaping.  But making the current temporary ban on ENDS permanent 
does not meet this standard and, therefore, we must oppose the proposal.  Instead, we suggest alternatives that allow these 
products to remain in the legal, regulated, taxed and enforced market which is far less likely to result in the unintended 
consequences prohibition is surely to produce. 
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We are most disappointed with the timing of this proposal to make the temporary regulations permanent.  The Governor’s 
executive order was issued at a time when vaping-related illnesses and deaths dominated the headlines.  In fact, one 
cannot help imagining what, if any, action the state would have taken in the absence of the illnesses.  It is likely that 
thoughtful legislation would have been developed and debated to reduce youth access and use.  Instead an emergency ban 
was quickly put in place. 
 
The definition of emergency is “a serious, unexpected, and often dangerous situation requiring immediate action.”  One 
could certainly argue the Governor was justified in her action taken on September 25th.  People were sick and dying, and 
the reason was in question.  However, that was four months ago and, since then, we have learned a lot about EVALI.  On 
January 14, 2020, the CDC updated its website with a new study, which coupled with previous state-based evidence, 
strengthens the association between EVALI and the use of THC-containing e-cigarette, or vaping, products obtained from 
informal sources; This study reinforces existing CDC and FDA recommendations that people not use THC-containing e-
cigarette, or vaping, products, particularly from informal sources like friends, family, or in-person or online sellers.  
Then, just this past week, the Wall Street Journal reported “The US Centers for Disease Control and Prevention has 
moved away from a broad recommendation that people consider refraining from vaping altogether during the 
investigation into the outbreak of lung illnesses linked to the practice.  The agency removed from its website guidance that 
people should stop vaping if they were concerned about the illnesses…”  In short, it is quickly becoming indisputable that 
EVALI is the result of THC vaping from informal sources, not nicotine vaping devices produced by well-known 
companies and sold in the regulated and enforced market. 
 
Among the Governor’s Executive Order’s instructions was the establishment of the Vaping Advisory Group (VAG), 
which I have the honor of sitting on.  The Group is broken into four working groups – Policy, Enforcement, Education, 
and Schools/Youth. The larger body has met 3 times, and the working groups have met several times as well.  I have 
approached this commitment with the expectation that our recommendations would be incorporated into a larger policy 
aimed at allowing these products to be sold in the state while creating stricter policies and enforcement to prevent poor 
compliance among retailers and access and use by youth.  The fact the RIDOH, the very same governing body of the 
VAG, would propose making the ban permanent leads me to believe it has long had its mind made up to make these rules 
permanent and just used the VAG as a means to justify them.  Nor does it seem interested in considering the all 
recommendations we have been working to make as most policy and enforcement recommendations require the products 
remain available for sale.  If the state is going to ban the products, what point is there developing policy and enforcement 
recommendations? 
 
Two major developments have occurred over the past four months which also make the proposed rulemaking a poor 
policy recommendation.  First, the federal government raised the legal age to purchase tobacco, including ENDS, to 21 
years of age.  State law is still 18 years of age, although federal law supersedes it making the legal age in Rhode Island 
now 21.  Public health experts agree Tobacco 21 is a major step to addressing youth ENDS use.  According to the 
National Institute of Health (NIH) and FDA’s PATH study, 74% of underage ENDS users get the product from social 
sources like friends and classmates; so by removing it from the hands of high school-aged people it should have a positive 
effect.  Additionally, FDA released guidance that, effective February 6, 2020, will remove all flavored cartridge-based 
ENDS (except tobacco and menthol flavored) from the market; any ENDS product with marketing targeted to minors; and 
products marketed directly to minors by promoting ease of concealing the product from parents or teachers; and all other 
ENDS products from which the manufacturer has failed to take adequate measures to prevent youth access, including 
website with poor age-verification.   
 
In the very near future, all ENDS products must submit a Premarket Tobacco Application (PMTA) to remain on the 
market.  Any product that does not file a PMTA by May 12, 2020, will be subject to removal from the market.  Any 
tobacco product (including ENDS) not on the market as of February 20, 2007 must submit a PMTA.  FDA has one year to 
decide if a product is “appropriate for the protection of public health”.  If the FDA finds that it doesn’t meet this standard, 
the product must be removed from the market.  In making this determination, FDA must consider:  Risks and benefits to 
the population, including youth; potential for initiation among non-nicotine users; whether current tobacco users would be 
less likely to quit using tobacco if the product was available; manufacturing and quality controls.  Finally, FDA can attach 
conditions on market orders to ensure the sale of the product is focused only on adults.  This is a very high standard and 
an expensive process.  It is certain to weed out many manufacturers and products from the market.  At the very minimum, 
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the Rhode Island proposed rulemaking should include language to allow PMTA approved products back on the market.  
We suggest incorporating the following language:  This subsection shall not apply to the sale or distribution or 
causing to be sold or distributed or offer for sale of any product that receives a marketing order from the 
United States Food and Drug Administration under 21 U.S.C. § 387j.  To not include some mechanism, such as 
this, allowing these products back on the market is do a disservice to Rhode Island citizens and smokers in 
particular.  	

Prohibition to Black market.  The source of the illnesses.  
 
As stated above, ENDS have broad demand among adults, and unfortunately among youth.  It is naïve to believe a ban 
will eliminate demand.  Instead individuals – adults and youth alike – will find the products they desire.  The only 
question is will it be the licensed, regulated and taxed framework, or the illicit and black markets.  If we’re lucky, users 
will simply drive to states that continue to sell ENDS depriving Rhode Island only of the tax revenue.  If we’re less lucky, 
the criminals that already exist within the black market will fill the void, offering for sale products we don’t know the 
origins of, nor the products they contain.  This past fall, we caught a glimpse of what that can look like with EVALI.  
Anything we can do to avoid a repeat would be advisable. 
 
Following are several sensible, practical and responsible recommendations in addition to those already taken at the federal 
level: 
 

1. Establish a sensible tax policy for vaping devices and products. 
2. Require ID scanning at point of sale, and signature upon delivery of legal online purchases, for all products. 
3. Increase penalties on retailers, including online retailers, who violate the laws. 
4. Enhance penalties on enabling adults who provide any nicotine product to minors. 
5. Support H. 7070 which establishes purchase, use and possession laws to deter minors from purchasing vape 

products. 
6. Include language to allow FDA Pre-Market Tobacco Product Application (PMTA) approved products to be sold 

at tobacco licensee’s stores. 
 
In closing, the Executive Order was established as an emergency policy during a time of anxiety.  Time has passed, we’ve 
learned more about the illnesses, and the VAG has been created.  It is not prudent to go back in time four months and 
disregard all we’ve learned and worked on since. 
 
 Respectfully submitted, 
 

      
Jonathan Shaer 
Executive Director 
Jon@necsema.net 
781-297-9600 x3 
 


