2.13 Physical Facility, Equipment and Safety — Section E.1.g (pg 55 of
76)

Specific requirements of equipment, supplies, medications etc. in regards to all
levels of sedation/anesthesia should be addressed within the actual regulations.
They should also account appropriate sizes based on age/size of varying patients.

In previous board discussions and drafts, it is evident that appropriate standards are
often ignored when considering deep sedation/general anesthesia yet unnecessary
requirements were attempted to be implemented for the minimal and/or moderate
sedation provider (i.e. the requirement of succinylcholine for a moderate sedation
provider who is not trained in its use and could illicit more damage to a given patient
by its attempted utilization).

The board has nationally recognized expert resources that are available and have
been made available to devise the important aspects of inspection requirements. If
the oral surgery board member is going to be the default author of these regulations,
there needs to be supervision by one of the many willing and able nationally

recognized expert resources in anesthesia.

2.13.2 Clinical Guidelines — Section A.2.c (pg 56 of 76)

Temperature is a standard of care to be utilized continuously during any general anesthetic. This
should also be revised on page 57, Section 2.13.2.A.3.6
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Pease refer to Attachment # X for the American Society of Anesthesiology monitoring standards.

2.13.2 Clinical Guidelines — Section A.5.a (pg 58 of 76)

Emergency Managemen

’ Tha hialifiad [ Wicet e rocennnci frsr s s -
a [he Qualified Dentist is responsible for sedative/anestne

adequacy of the fac

manageimernit,

of emergencies related to the administratic jation or genera

inesthesia and providing the equip and protocols for patient

rescue except as required for the Facilily Host Permit.

Concern regarding the motivation behind stating “... except as required for the Facility Host
Permit.” In what instance should the “Qualified Dentist” not be responsible for these aspects?
While it makes sense for the Host Dentist to be aware the Qualified Dentist is in accordance with
regulations, the language in this section is confusing and inadequate.

2.13.2 Clinical Guidelines — Section A.5.c.(1) (pg 58 of 76)

Appropriate time-oriented record for a deep sedation/general anesthesia record is every 5 minutes
(including blood pressure). Recording such every 10 minutes is inadequate.

2.13.2 Clinical Guidelines — Section B.5.b (pg 61 of 76)

If a patient enters a deeper level of sedation than the dentist is gualifiec
0 provide, the dentist must stop the dental procedure untll the patient

eturned 1o the intended level of saedation

lhe Qualified Dentist is responsible for the sedaiive management
idequacy of the facility and stalf, diagnosis and treatment of

ymergencies related to the administration of n

providing the equipment, drugs, and pro [
10s! facility, a Qualified Dentist must defer {0 the

yderate sedation and
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2.13.2 Clinical Guidelines — Section E.d (pg 63 of 76)
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__Dental Pediatric Anesthesia

1y A Pediatric Individual Anesthesia Permit for Moderate Sedation is required for
a.  The administration of Nitrous Oxide-Oxygen sedation in a concentration

higher than fifty percent (50%) or the administration of a lower
concentration of Nitrous Oxide-Oxygen Analgesia via face mask, which
may produce general anesthesia.

b The administration of Nitrous Oxide-Oxygen while the child is under the
influence of any other sedative agent.

C Treatment of children younger than eighteen (18) months old, with
moderate sedalion. may only be administered by a Deep
Sedation/General Anesthesia permit holder

d. . Pediatric Dentists who are Board candidates (board eligible) or are_
Diplomates of the American Board of Pediatric Denlistry (ABPD), may

as well as Special Health Care Needs (SHCN) patients (as defined by
the American Academy of Pediatric Dentistry Guidelines incorporated by
reference in § 2.2(1) of this Part), of any age.

The limitation on a board eligible or board certified pediatric dentist from providing
sedation/anesthesia for a patient over the age of twenty-one (21) is restriction of trade. | see no
valid reason to acknowledge a pediatric dentist is qualified to sedate special needs patients over
the age of 21 but then attempt to deny them the ability to do so for healthy patients over the age of
217
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2.13.2 Clinical Guidelines — Section E.2.e.(2) (pg 64 of 76)

leart [ iratory t ) ure, /0 1 |
2xpired lioxide val J OI¢ minir
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What are ASA, AAP and AAPD protocols regarding ECG monitoring for moderate sedation in
pediatric patients? AAP Guidelines recommend EKG for pediatric moderate sedation but do not
mandate the use of such monitoring. If a pediatric patient is verbally responsive, they are by
definition no more than moderately sedated. In the instance of documented minimal to moderate
sedation, a healthy pediatric patient should not be mandated to be monitored by ECG. Let us focus
on correcting aspects of this document that have deviated from ASA, AAP and AAPD standards of
care in the name of patient safety.
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2.13.2 Clinical Guidelines — Section E.5.b (pg 65 of 76)

esponsive for discharge from the facility

The dentist or clinical stalf must continually monitor the patient's blood
pressure, heart rale, oxygenalion and. level of Consclousne
The Qualified Dentist shall determine and document that oxygenation

ventilation, and circulation are stable prior 1o discharge

The denlist or his ar her designee shall provide explanation and
documentation of postoperative instructions 1o he patient and/o
responsible adult at the time of discharge

Emergency Managemen

The Qualified Denlist shall be responsible for the anestheli

nanagement, and treatment o

1
il

| emergencies associaled with the

wadministration of anestn

a, including immediate access 1o

pharmacol usts, i an Appropriately pment

for establishing a patent airway and providing positive pressure

ventilation with oxyger

lhe Facility Host -Permit holder is responsible for the adequacy of the
icility unless the qualified dentist is the holder of the facility permit

2.13.3 Facility Permit

While the Facility Host — Permit Holder should have some responsibility in assuring
the “Qualified Dentist” is in compliance with Rl regulations, the “Qualified Dentist”
should be the responsible party for adequacy of what is needed to perform a given
level of sedation and/or general anesthesia.

I am unsure of what to make of the statement saying “The Facility Host — Permit
holder is responsible for the adequacy of the facility unless the qualified
dentist is the holder of the facility permit” — if this is written as intended, who
would be responsible?
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The Rhode Island dental board should review the following case:

Advertising a dentist's expertise is protected commercial free speech under the First
Amendment of the U.S. Constitution, Judge Sparks noted that "...the public would
hardly feel misled if a licensed American Academy of Implant Dentistry (AAID)
diplomate advertised as a 'specialist’ in implant dentistry and then later discovered
the AAID was technically not a 'specialty’ under Texas law because it had not
achieved specialty status according to the ADA."

He noted that it appears that "...the true purpose [of the Texas Regulation] is to
protect the entrenched economic interests of organizations and dentists in ADA-
recognized specialty areas."

According to Frank Recker, DDS, JD, AAID's general counsel, "This continues a
string of state and federal court decisions that support the proposition that non-ADA
recognized specialties in fact do exist, are bona fide, and dentists board certified in
those fields — such as implant dentistry — may inform the public of their
specialization."

Frank Recker DDS, JD can be reached @ recker@ddslaw.com for more information
regarding the validity of proposed section 2.15.1
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OFFICIAL BUT UNFORMATTED

Policy for Selecting Anesthesia Providers for the Delivery of Office-
Based Deep Sedation/General Anesthesia

Originating Council
Council on Clinical Affairs
Adopted

2018

Purpose

The American Academy of Pediatric Dentistry (AAPD) recognizes that it is the exclusive responsibility of dental
practitioners, when employing anesthesia providers to administer office-based deep sedation/general anesthesia, to
verify and carefully review the credentials and experience of those providers.! An understanding of the educational
and training requirements of the various anesthesia professions and candid discussions with potential anesthesia
providers can assist in the vetting and selection of highly skilled licensed providers in order to help minimize risk to
patients.

Methods
This policy is based on a review of current dental and medical literature pertaining to the education and training
accreditation requirements of potential anesthesia providers.

Background

Historically, care necessitating deep sedation/general anesthesia was provided in a surgical center or hospital-based
setting by an anesthesiologist selected and vetted by the facility or institution, The dental surgeon had little, if any,
choice as to who would provide these services. Current trends find an increasing number of dental providers
electing to complete such care in the confines of their office using the services of an anesthesia provider.? Over the
last decade, office-based deep sedation/general anesthesia in the dental office has proven to be safe and effective
when delivered by a highly competent and attentive individual® Substantial societal cost savings associated with the
delivery of cases outside of a surgical center or hospital setting have also been well documented.*

With the use of office-based deep sedation/general anesthesia, the primary dental provider takes on the
significant responsibility of creating a team of highly qualified professionals to deliver care in an optimal and safe
fashion. Deep sedation/general anesthesia techniques in the dental office require at least three individuals:

* Independently practicing and currently licensed anesthesia provider.

» Operating dentist.

» Support personnel.’

No other responsibility is more important than identifying an anesthesia provider who is highly competent.
Significant pediatric training, including anesthesia care of the very young, and experience in a dental sefting are
important considerations, especially when caring for young pediatric and special needs populations. Advanced
training in recognition and management of pediatric emergencies is critical in providing safe sedation and anesthetic
care.! Close collaboration between the dentist and the anesthesia providers can provide access to care, establish an
enhanced level of patient cooperation, improve surgical quality, and offer an elevated level of patient safety during
the delivery of dental care.

Federal, state, and local credentialing and licensure laws, regulations, and codes dictate who legally can
provide office-based anesthesia services. Practitioners choosing to use these modalities must be familiar with the
regulatory and professional requirements needed to provide this level of pharinacologic behavior management.' The




operating dentist must confirm any potential anesthesia provider’s compliance with all licensure and regulation
requirements. Additional considerations in anesthesia proyider selection may_include proof of liability insurance
and recommendations from professional colleagues. Lastly, dentists must recognize potential liability issues
associated with the delivery of deep sedation/general anesthesia within their office,

It is important to acknowledge that not ail anesthesia providers have equal training and experience
delivering care during procedures performed within and around the oral cavity, especially in the pediatric or special
healthcare needs patient populations or on a mobile basis. The following table summarizes the educational
requirements of various anesthesia professions.

Table. Anesthesia FEducation and Training Comparison

! 'Cor_n'mia.sion far
"-Certification of
_Anesthesiologist

’ . SRR ’ . “Assistanis
In some states 24 mon 25/4008 <2yrs; 10 =12yrs . N/A National Board
: 2-12 yrs: 30 of Certification
and
Recertification
for Nurse
Anasthetists
NAA © s e men s n T T80 2B L e T s S75 L American Dental
Anesthesiology
‘andfor ..
National Dental
“Boardof.- .
R R Sl B LR : Anesthesiology
. N/A 48 mon N/A 100 ’ s12yrs N/A ‘American Board
of
Anesthesioiogy
NA - 12 month NAA e DINPA s e NI -+ ‘American Board
ST elowshiip T s T e T T T T g
Cfeliowing TR R R e Anesthesiology
“medical T o N L L {Pediatric
“anesthesiology - . T : Co anesthesiology
residency examination)*
Yes 5 months 300 50 <18 yrs NIA National Dental
anesthesia Board of
service Anesthesiology
supplemented for anesthesia
by OMFS training;
service ¥;
American Board
48 months of Oral and
Maxiliofacial
Surgery for

o surgery training
Legend: DS/GA - Deep Sedation/General Anesthesia  OMTS - Oral and Mavillofacial Swrgery

¥ — During the oral and merciflofacial surgery fraining program, o resident’s assignment to the department of anesthiesiology “must be Jor o nibnimin of 5 months,
shonld be consecutive and one of these months should be dedicated to pediatrie unesthesie”,'! This anesthesta experience is supplemenied throughout the roining
progidam to ensite competence in deep sedation/general anesthesia on adidt and pediatric patients.

Because of the diversity in anesthesia education among potehtial providers, operating dentists shoutd
further investigate an individual’s training and experience. A candid discussion with a potential anesthesia provider
to establish the individual’s comfort and experience with unique patient populations (e.g., patients with development
disabilities or medical comorbidities, infants and foddlers) is extremely important, especially if it is anticipated that
this will represent a large portion of a dental practice’s deep sedation/general anesthesia focus. Selection of a skilled
and knowledgeable anesthesia provider is paramount in providing patients with the safest and most effective care
possible.










| %%;M/ ,._Z;Zf

Arrwericara"@og%etyor :
Anesthesiologists® =

STANDARDS FOR BASIC ANESTHETIC MONITORING
Committee of Origin: Standards and Practice Parameters

{Approved by the ASA House of Delegates on October 21, 1986, last amended on
October 20, 2010, and last affirmed on October 28, 2015)

These standards apply to all anesthesia care although, in emergency circumstances, appropriate
life support measures take precedence. These standards may be exceeded at any time based on
the judgment of the responsible anesthesiologist. They are intended to encourage quality patient
care, but observing thein cannot guarantee any specific patient outcome. They are subject to
revision from time to time, as warranted by the evolution of technology and practice. They apply
to all general anesthetics, regional anesthetics and monitored anesthesia care. This set of
standards addresses only the issue of basic anesthetic monitoring, which is one component of
anesthesia care. In certain rare or unusual circumstances, 1} some of these methods of monitoring
may be clinically impractical, and 2) appropriate use of the described monitoring methods may
fail to detect untoward clinical developments. Brief interruptions of continualt monitoring may
be unavoidable. These standards are not intended for application to the care of the obstetrical
patient in labor or in the conduct of pain inanagement.

1. STANDARD I

Qualified anesthesia personnel shall be present in the roomn throughout the conduct of all general
anesthetics, regional anesthetics and monitored anesthesia care.

1.1 Objective —

Because of the rapid changes in patient status during anesthesia, qualified anesthesia
personnel shall be continuously present to monitor the patient and provide anesthesia
care. In the event there is a direct known hazard, e.g., radiation, to the anesthesia
personnel which might require intermittent remote observation of the patient, some
provision for monitoring the patient must be made. In the event that an emergency
requires the temporary absence of the person primarily responsible for the anesthetic, the
best judgment of the anesthesiologist will be exercised in comparing the emergency with
the anesthetized patient’s condition and in the selection of the person left responsible for
the anesthetic during the temporary absence.

2. STANDARDII

During all anesthetics, the patient’s oxygenation, ventilation, circulation and temperature shall be
continually evaluated.
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2.1 Oxygenation —

2.1.1 Objective —

To ensure adequate oxygen concentration in the inspired gas and the blood during all
anesthetics.

2.2 Methods —

2.2.1

222

Inspired gas: During every administration of general anesthesia using an
anesthesia machine, the concentration of oxygen in the patient breathing systemn

shall be measured by an oxygen analyzer with a low oxygen concentration limit

alarm in use.*

Blood oxygenation: During all anesthetics, a quantitative method of assessing
oxygenation such as pulse oximetry shall be employed.* When the pulse oximeter
is utilized, the variable pitch pulse tone and the fow threshold alarm shall be
audible to the anesthesiologist or the anesthesia care team personnel.* Adequate
illumination and exposure of the patient are necessary to assess color.*

3. VENTILATION

3.1 Objective —

To ensure adequate ventilation of the patient during all anesthetics.

3.2 Methods —

3.2.1

322

Every patient receiving general anesthesia shall have the adequacy of ventilation
continually evaluated. Qualitative clinical signs such as chest excursion,
observation of the reservoir breathing bag and auscultation of breath sounds are
useful. Continual monitoring for the presence of expired carbon dioxide shall be
performed unless invalidated by the nature of the patient, procedure or equipment.
Quantitative monitoring of the volume of expired gas is strongly encouraged.* -

When an endotracheal tube or laryngeal mask is inserted, its correct positioning
must be verified by clinical assessment and by identification of carbon dioxide in
the expired gas. Continual end-tidal carbon dioxide analysis, in use from the time
of endotracheal tube/laryngeal mask placement, until extubation/removal or
initiating transfer to a postoperative care location, shall be performed using a
quantitative method such as capnography, capnometry or mass spectroscopy.*
When capnography or capnometry is utilized, the end tidal CO2 alarm shall be
audibie to the anesthesiologist or the anesthesia care team personnel.*
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3.2.3 When ventilation is controlled by a mechanical ventilator, there shall be in
continuous use a device that is capable of detecting disconnection of components
of the breathing system. The device must give an audible signal when its alarm
threshold is exceeded.

32.4 During regional anesthesia (with no sedation) or local anesthesia (with no
sedation), the adequacy of ventilation shall be evaluated by continual observation
of qualitative clinical signs. During moderate or deep sedation the adequacy of
ventilation shall be evaluated by continual observation of qualitative clinical signs
and monitoring for the presence of exhaled carbon dioxide unless preciuded or
invalidated by the nature of the patient, procedure, or equipment, -

CIRCULATION
4.1 Objective —
To ensure the adequacy of the patient’s circulatory function during all anesthetics.
4.2 Methods —
4.2.1 Every patient receiving anesthesia shall have the electrocardiogram continuously
displayed from the beginning of anesthesia until preparing to leave the

anesthetizing location.*

4.2.2 Every patient receiving anesthesia shall have arterial blood pressure and heart rate
determined and evaluated at least every five minutes,*

4.2.3 Every patient receiving general anesthesia shall have, in addition to the above,
circulatory function continually evaluated by at least one of the following:
palpation of a pulse, auscultation of heart sounds, monitoring of a tracing of intra-
arterial ~ pressure, ulirasound  peripheral pulse  monitoring, or pulse
plethysmography or oximetry.

BODY TEMPERATURE
5.1 Objective —

To aid in the maintenance of appropriate body temperature during all anesthetics.

5.2 Methods —

Every patient receiving anesthesia shall have temperature monitored when clinically
significant changes in body temperature are intended, anticipated or suspected.
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t Note that “continual” is defined as “repeated regularly and frequently in steady rapid
succession” whereas “continuous” means “prolonged without any interruption at any time.”

* Under extenuating circumnstances, the responsible anesthesiologist may waive the requirements
marked with an asterisk (*); it is recommended that when this is done, it should be so stated
(including the reasons) in a note in the patient’s medical record,
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Case 1:14-cv-00191-SS Document 75 Filed 01/21/16 Page 2 of 26

Background

In 2012, Dr. Jay E. Elliot, Dr. Monty Buck and the American Academy of Implant Dentistry
{AAID) sued the executive director and members of the Texas State Board of Dental Examiners
(State Dental Board) challenging Texas Administrative Code § 108.55, which restricted the plaintiffs
from advertising their respective credentials and holding themselves out to the public as “specialists”
inthe field of implant dentistry. See Elliot v. Parker,No. 12-CV-133-LY (W.D. Tex. May 3,2013).
The case was resolved when the State Dental Board revised Rule 108,55 and added a new Rule
108.56, which together allowed credential advertising so long as the advertisements avoided
communications expressing or implying a specialization.

Dr. Elliot, Dr. Buck, and the AAID, joined now by three licensed dentists and three private
trade organizations, bring this action against the executive director and members of the State Dental
Board challenging Texas Administrative Code § 108.54, which prohibits a licensed dentist from
advertising as a “specialist” in any area of dentistry not recognized as a “specialty” by the American
Dental Association (ADA). Plaintiffs complain this Rule infringes on their First Amendment right
to engage in truthful, non-misleading commercial speech and violates their Fourteenth Amendment
due process and equal protection rights by impermissibly delegating power over who may advertise
as a “specialist” to the ADA, a private organization comprised of members in competition with
Plaintiffs and with a direct financial stake who may advertise as “specialists” to the public. The
individual Plaintiffs have received training and certification in areas of dentistry represénted by the
organizational Plaintiffs, but the Rule restricts Plaintiffs from expressing or implying aspecialization

in these disciplines because they are not ADA-recognized specialties.
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Michae! Huber, and Dr. Edward Wright.  The mission of each of the crganizational Plaintiffs is to
advance knowledge, skill, and expertise in their respective fields. To further this goal, each of the
organizational Plaintiffs sponsor credentialing boards and award Fellow or Diplomate credentials
to members who have demonstrated a measurable expertise in their respective disciplines. Implant
dentistry, dental anesthesiology, oral medicine;, and orofacial pain are not “recognized specialty areas
that are , . . recognized by a board that certifies specialists in the area of specialty[] and accredited
by [CODA].” TEX. ADMIN. CODE § 108.54(a). Consequently, neither the ADA nor the State Dental
Board recognize implant dentistry, dental anesthesiology, oral medicine, or orofacial pain as
“specialties.” Id. § 108.54(b).

The individual Plaintiffs are licensed to practice dentistry in Texas and have all earned
credentials from one of the organizational Plaintiffs’ credentialing boards. Three of the individual
Plaintiffs—Dr. Elliot, Dr. Buck, and Dr. Heaton—are in private practice, and two of the individual
Plaintiffs-—Dr. Huber and Dr. Wright—are Professors at the University of Texas Health Science
Center School for Dentistry in San Antonio. Dr. Elliot and Dr. Buck concentrate their private
practice in the field of implant dentistry and Dr. Heaton exclusively practices dental anesthesiology.
Dr. Huber and Dr. Wright are Professors of oral medicine and orofacial pain, respectively, The
individual Plaintiffs have developed an expertise in and limit their practice to their given fields, none
of which are recognized as dental specialties by the ADA. Consequently, Plaintiffs are forbidden

from advertising as specialists or representing their practice areas are dental specialties.

% The ADA has denied specialty recognition to dental anesthesiology four times, most recenily in 2012. Since
the 1990s, the ADA has twice denied specialty status to oral medicine and has once denied specialty recognition to
implant dentistry and orofacial pain. See Pls.” Mot. Summ, J [#47] at 15-16 n.17.

.5.
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Analysis

The individual Plaintiffs desire to advertise as specialists in their respective fields and use
the terms “specialty” or “specialist” to describe the dental services they provide. Plaintiffs contend
Rule 108.54 impermissibly restricts their ability to do so because ﬁo matter how true the statement,
it is unlawful for any dentist to represent to the public he or she is a specialist in any area of dentistry
the ADA has declined to recognize. Plaintiffs find this regime particularly offensive because the
ADA is a private dental organization whose membérs who are in direct competition with Plaintiffs
and, consequently, have an incentive not to recognize them as specialists. Plaintiffs mount facial and
as-applied challenges to Rule 108,54, arguing it violates their First Amendment right to freedom of
commercial speech and their Fourteenth Amendment rights to due process and equal protection.
Plaintiffs seek a declaration Rule 108.54 is unconstitutional and an injunction against further
enforcement of the rule.

Defendants agree Rule 108.54 prohibits Plaintiffs from publicly referring to their practices
as “specialties” or to themselves as “specialists” in any advertisement and argue such a rule does not
violate the Constifution because such speech would mislead rather than inform the public. The Court
will address each claim in turn.

I Summary Judgment—Legal Standard

Summary judgment shall be rendered when the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine dispute as to any material fact and
that the moving party is entitled to judgment as a matter of law. FED.R. CIv. P. 56(a); Celotex Corp,
v. Catrett, 477 U.S. 317, 323-25 (1986); Washburn v. Harvey, 504 F 3d 505, 508 (5th Cir. 2007).
A dispute regarding a material fact is “genuine” if the evidence is such that a reasonabie jury could

return a verdict in favor of the nonmoving party. Andersonyv. Liberty Lobby, Inc., 477 U.S. 242,248

-7~
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(1986). When ruling on & motion for summary judgment, the court is required to view all inferences
drawn from the factual record in the light most favorable to the nonmoving party. Matsushita Elec.
Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986); Washburn, 504 F.3d at 508, Further, a court
“may not make credibility determinations or weigh the evidence” in ruling on 2 motion for summary
judgment. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000); Anderson, 477
U.8S. at 254-55.

Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent summary
judgment evidence of the existence of a genuine fact issue. Matsushita, 475 U.S. at 586. Mere
conclusory allegations are not competent summary judgment evidence, and thus are insufficient to
defeat a motion for summary judgment. Turner v. Baylor Richardson Med. Ctr.,476 F.3d 337, 343
(5th Cir, 2007). Unsﬁbétantiated assertions, improbable inferences, and unsupported speculation are
not competent summary judgment evidence. /d. The party opposing summary judgment is required
to identify specific evidence in the record and to articulate the precise manner in which that evidence
supports his claim. Adams v. Travelers Indem. Co. of Conn., 465 F.3d 156, 164 (5th Cir. 2006).
Rule 56 does not impose a duty on the court to “sift through the record in search of evidence” to
support the nonmovant’s opposition to the motion for saummary judgment. IZ “Only disputes over
faéts that might affect the outcome of the suit under the goveming laws will properly preclude the
entry of summary judgment.” Anderson, 477 U.S. at 248. Disputed fact issues that are “irrelevant
and unnecessary” will not be considered by a court in ruling on a summary judgment motion. Id.
If the nonmoving party fails to make a showing sufficient to establish the existence of an element
essential to its case and on which it will bear the burden of proof at trial, summary judgment must

be granted. Celotex, 477 U.S. at 32223,
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II.  First Amendment
A, Legal Standard
It is well-settled that First Amendment protections extend to commercial speech. See Va.
State Bd of Pharmacy v. Va. Citizens Consumer Council, Inc.,425U.S. 748, 770 (1976). However,
commercial speech “merits only ‘alimited measure of protection, commensurate with its subordinate
position in the scale of First Amendment values, . . . allowing modes of regulation that might be
impermissible in the realm of noncommercial expression. Pub. Citizen Inc. v. La. Attorney
Disciplinary Bd., 632 F.3d 212, 218 (5th Cir. 2011) (citing Ohralik v. Ohio State Bar Assoc., 438
U.S. 447, 456 (1978)). Because Plaintiffs’ desired advertisement constitutes commercial speech,
Rule 108.54 should be analyzed under the framework set forth by the Supreme Court in Central
Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557 (1980):
In commercial speech cases, then, a four-part analysis has developed. Atthe outset,
we must determine whether the expression is protected by the First Amendment. For
commercial speech to come within that provision, it at least must concern lawful
activity and not be misleading. Next, we ask whether the asserted governmental
interest is substantial. If both inquiries yield positive answers, we must determine
whether the regulation directly advances the government interest asserted, and
whether it is more extensive than is necessary to serve that interest.
Central Hudson, 447 U.S. at 566. “The party seeking to uphold a restriction on commercial speech
catries the burden of justifying it.” Ibanez v. Fi. Dep’t of Bus. & Prof’l Regulation, 512 .S, 136,
142 n.7 (1994) (quoting Edenfield v. Fane, 507 U.S. 761, 770 (1993)).
B. Inherently or Potentially Misleading Speech
First, there can be no dispute Plaintiffs’ proposed advertising concerns lawful activity. While
Texas does distinguish between specialists and non-specialists for purposes of advertising, a dental

license makes no such distinction. A licensed Texas dentist is entitled to limit his or her practice

solely to implant dentistry, dental anesthesia, oral medicine, or orofacial pain. See Pls.’ Resp. [#54]

-9
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at 2. Consequently, expressly advertising themseives as specialists or implying they specialize in
any of these fields concerns the provision of lawful dental services. Cf. Kiser v. Reitz, No. 2:12-CV-
574,2015 WL 1286430, at *6-7 (5.D. Ohio Mar. 20, 2015) (rejecting a First Amendment challenge
on the grounds that advertising as both a specialist and general dentist would constitute
advertisement for an illegal activity where Chio law bans a specialist from performing general
dentistry).

Next, the Court must determine whether the banned speech is misleading, in which case it
is not protected by the First Amendment. See Fl. Bar v. Went for Ii, Inc., 515 U.S. 618, 623-24
(1995). In conducting this inquiry, the Supreme Court distinguishes between “inherently
misleading” specch and “potentially misleading” speech. See Inre R M.J, 455 U.S. 191, 20203
(1982). Advertising that “is inhe?ently likely to deceive [or] . . . has in fact been deceptive™ is not
shielded by the First Amendment. /d Advertising is only potentially misleading, and therefore
protected by the First Arﬁendment, if the “information may also be presented in a way that is not
deceptive.” Id. at 203.

Defendants argue Plaintiffs’ desired speech is “inherently misleading” and therefore is not
subject to constitutional review. According to Defendants, use of the term “specialty” or “specialist”
is inherently misicading and can be freely regulated because it has no “intrinsic meaning™ and is “ill-
defined,” and thus has significant potential to deceive the public. Specifically, TSOMS argues that
the terms at issue are inherently misleading because:

[w]ere any general dentist able to advertise himself as a “specialist” in Texas based

on some “ill-defined” and non-uniform standard, the public would have no way of

knowing whether any particular dental “specialist” actually had the educational and
training background to perform the particular dental services advertised.
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People will perceive their own best interests if only they are well enough informed,

and the best means to that end is to open the channels of communication rather than

close them. Even when advertising communicates only an incomplete version of the

relevant facts, the First Amendment presumes that some accurate information is

better than no information at all.
Central Hudson, 447 U.S. at 561-62 (quotations and citations omitted). Consequently, the Court
must decide whether Defendants have met their burden of justifying Rule 108.54 by: (1) articulating
a substantial government interest; (2) demonstrating the Rule directly advances that interest; and (3)
showing the regulations are not more extensive than necessary to advance that interest.
C. Whether the Rule Birectly Advances the State’s Asserted Interest

Combining the first and second prongs, the Court turns to whether Defendants have met their
burden of showing that Rule 108,54 directly advances a substantial state interest in a manner no
more extensive than necessary to serve that interest, /banez, 512 U.S. at 142. “Unlike rational basis
review, the Central Hudson standard does not permit us to supplant the precise interests put forward
by the State with other suppositions.” Pub. Citizen, 623 F.3d at 220 (quoting Edenfield, 507 U.S. at
768). To succeed, “the State must demonstrate the challenged regulations advance the Government’s
interest in a direct and material way.” Went For It, 515 U.S. at 625. To show the Rule materially
advances a substantial interest, Defendants must “demonstrate{] that the harms it recites are real and
that its restrictions will in fact alleviate them to a material degree.” Edenfield, 507U.S. at 771. This
burden “is not satisfied by mere speculation or conjecture.” Id. Instead, Defendants must meet their
burden with empirical data, studies, and anecdotal evidence or with “history, consensus, and simple
common sense.” Went For It, 515 U.S. at 628. In any event, “[c]ourts have generally required the
state to present tangible evidence that the commercial speech in question is misleading and harmful

to consumers before they will find that restrictions on such speech satisfy {this] prong.” Borgner,

284 F.3d at 1211. However, the evidence on which the Defendants relies to show the harms Rule
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Tnstead, Defendants appeal to their own professional judgment and “vast experience dealing with
customers of dental services,” Defs,” Mot. Summ. J. [#46] at 13. The State Dental Board’s
collective common sense is not a substitute for the “tangible evidence” required to satisfy this prong
of Central Hudson. See Borgner, 284 F.3d at 1211, see also Pagan v. Fruchey, 492 F.3d 766, 777
(6th Cir. 2007) (“[E]V_en common sense decisions require some justification.”). “[Cloncern about
the possibility of deception in hypothetical cases is not sufficient to rebut the constitutional
presumption favoring disclosure over concealment.” Peel, 496 U.S. at 111.

Mindful of the need to camouflage a bare record, Defendants next argue two telephone
surveys cited in Borgner v. Brooks are sufficient to discharge their burden. Defendants are incorrect.
The surveys referenced in Borger were conducted “to demonstrate that the restriction on [specialty]
advertising directly addresses an actual harm—specifically, that consumers would think [AAID
credentials] were recognized by the state.” Borgner, 284 F.3d at 1211. These surveys were
commissioned by the state for the express purpose of defending a Florida advertising restriction
requiring licensed dentists to include a disclaimer next to any advertising of a non-ADA recognized
specialty credential, such as a credential from the AAID, Reversing the district court’s finding that
the surveys were too dubious to meet the evidentiary burden under Central Hudson, the Eleventh

Circuit stated:

These two surveys, taken together, support two contentions: (1) that a substantial
portion of the public is misled by the AAID and implant dentistry advertisements
that do not explain that AAID approval does not mean ADA or Board approval; and
(2) that ADA certification is an important factor in choosing a dentist/specialist in
a particular practice area for a large portion of the public. From these survey results,
it is clear that many consumers find it difficult to make a distinction between AAID
and ADA certification, and many consumers find ADA certification of a general or
specialized dentist to be extremely important. They are thus misled by

an ad would mean, would think” and stated he did not “have any facts to support” what the public would believe when
reading any given advertisement. Pls.’ Reply [#54-3] Ex. 3 at 77:24-25, 80:5-8.
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advertisements like Borgner’s, which suggest to them that implant dentistry is an

ADA approved specialty or that the AAID is a bona fide accrediting organization.

Furthermore, this confusion concerns an issue that is relevant and compelling to a

large proportion of consumers,

Id. at 1213, The State Dental Board argues these surveys are sufficient evidence “on the question
of whether there is a real harm that can be alleviated by restrictions on advertising of non-ADA-
recognized “specialties,” [because] Texas is not required . . . to reinvent the wheel.” Defs.” Mot.
Summ. L. [#46] at 13,

The problem for Defendants is that Central Hudson requires the submission of evidence
tending to show that advertising as specialists in non-ADA-recognized specialties actually have the
potential to mislead or confuse the public. The surveys presented in Borgner are not in the record
and therefore are not evidence. Indeed, for the Court to rely on conclusions drawn from surveys not
in evidence with.out making an independent evaluation of their applicability to the facts before it
would be patent error.” The Court finds it especially inappropriate to do so where the district court
found the surveys to be insufficient to satisfy constitutional standards—and, where Justices Thomas
and Ginsberg dissented from the denial of certiorari on the grounds the plaintiff “raise[d] serious

questions about the validity of the surveys on which the Eleventh Circuit relied.” See Borgner v FI.

Bd. of Dentistry, 537 U.S. 1080, 1080 (2002). Further, as Plaintiffs point out, it is ironic to point to

4 As an aside, the Court highlights the potential for the surveys in Borgner to hurt Defendants’ case rather than
to help it. Because they were conducted with the goal of legitimizing restrictions on the advertisement of non-ADA
recognized credentials, the surveys apparently found that advertising AAID credentials in implant dentistry was
misleading. See Borgner, 284 F 3d at 121213, Texas, however, permits dentists to advertise AAID credentials without
requiring any disclaimer. Relying on such studies undermines Texas® current advertising regime because they suggest
that the specialty advertising restrictions as written still have the potential to mislead consumers,
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not met their burden of establishing that Rule 108.54 is “a reasonable fit between the legislature’s
ends and the means chosen to accomplish those ends.” Went for It, 515 U.S, at 632.
E. Conclusion

Central Hudson requires Defendants to establish Rule 108.54 directly advances its stated
substantial interest in a manner no less extensive than necessary based on concrete evidence, not on
mere speculation or conjecture. For whatever reason, Defendants have been content not to offer any
competent evidence and have instead essentially asked the Court to “trust them” based their common
sense and experience in the dental field. Such a meager showing cannot carry the day. See Ibanez,
512 U.S. at 146 (“If the protections afforded commercial speech are to retain their force, we cannot
allow rote invocation of the words ‘potentially misleading’ to supplant the Board’s burden to
demonstrate the harms it recites are real and that its restriction will in fact alleviate them to a
material degree.”).

While the challenged restriction might be pérmissible in the abstract, it is not permissible on
the record currently before the Court. See Pub. Citizen, 623 F.3d at 221 (*‘A regulation that fails
Central Hudsor because of a lack of sufficient evidence may be enacted validly in the future on a
record containing more or differentevidence.”). Consequently, in light of the parties’ cross-motions
for summary judgment, and based upon the record and the briefing in this case, the Court must grant
Plaintiffs’ motion for summary judgment with respect to its First Amendment claims.

III. Fourteenth Amendment: Equal Protection

Plaintiffs contend Rule 108.54 creates discriminatory classifications between dentists who
have obtained designations as ADA-recognized specialists and those who have obtained professional
dental credentials in an area of dentistry not recognized as a specialty by the ADA. Plaintiffs attempt

to place the burden on Defendants to disprove their allegation, arguing that since a “regulation of
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ﬁom .the. dearth o.f. evideﬁée fhat Rﬁle 10.8..5.4’5. tfﬁe .}.)urpé.s.e is fo .p.)rt.)te.c.t. thé entrenched economic
interests of organizations and dentists in ADA-recognized specialty areas. Indeed, Defendants have
presented little more than industry bias in favor of the ADA to support the argument Plaintiffs’
desired speech is deceptive, false, or misleading or that the State Dental Board can trust the ADA
to carve out specialty areas without the need to make any substantive determination of whether the
Plaintiffs’ dental organizations are actually bona fide. The First Amendment demands more,
Consequently, considering the record in this case, the Court finds Plaintiffs First Amendment
claim succeeds on its merits and grants Plaintiffs’ motion for summary judgment on this claim.
Consequently , the Court finds Texas Administrative Code § 108.54 is an unconstitutional restriction
on free speech and enjoins its enforcement. Plaintiffs’ remaining Fourteenth Amendment claims are
without merit, and thus the Court grants summary judgment in favor of Defendants as to these
claims.
Accordingly,
ITIS ORDERED that Defendants and Intervenor Defendants’ Motions for Summary
Judgment [#46, 53] are. GRANTED IN PART and DENIED IN PART, as described in
this Opinion;
IT IS FURTHER ORDERED that Plaintiffs’ Motion for Summary Judgment [#47)
is GRANTED IN PART and DENIED IN PART, as described above in this opinion;
IT IS FURTHER ORDERED that Texas Administrative Code § 108.54 is an
unconstitutional restriction on Plaintiffs’ First Amendment ght to free commercial speech;
ITISFINALLY ORDERED that Defendants are ENJOINED from enforcing Texas

Administrative Code § 108.54 to the extent it prohibits Plaintiffs from advertising as
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Samuel Zwetchkenbaum, DDS, MPH
Dental Director, Grai Health Program, RIDOH, and ECHHS

The following changes are recommended to the Reguiations.
1. PHDH Education Provider
Section 2.9.1.B.1.b reads:

Successful campletion of the following courses within twenty-four {24) months prior to license
issuonce: Public Health Fundamentals, CDC Guidelines (infection Control), Risk management for
practice in a public health setting and Management of medical emergencies, which are offered by an
educational institution with o program accredited by the Commission on Dental Accreditation.

Change to:

Successful completion of the following courses within twenty-four (24) months prior to license
issuonce: Public Health FundamentalsgCDC Guidelines (infection Control), Risk management for
proctice in a public health setting and Management of medical emergencies, which are offered by an
educational institution with a program accredited by the Commission an Dental Accreditation, ora
progrom appraved by the Board or the Department.

Rationale: The current course available, similar to most continuing education, is not subject to CODA
evaluation or approval. Fully closing the door to any other opportunities, such as can be provided
through other Rhode Island resources, inhibits the ability of cther able organizations to enter this area.
For example, for courses in medical emergencies or infection control, Brown School of Medicine, RIC
College of Nursing, or Salve Regina may wish to be a provider. For a course in Risk Management,
organizations with significant experience such as Rhode Island Dental Association, Eastern Dentists
Insurance Company and other malpractice carriers offer comprehensive training in areas truly in their
wheelhouse. Allowing these additional opportunities to be reviewed as alternatives makes sense.

2. Dental radiology Education Provider
Section 2.10.3.A. 11 lists as a Non-Delegable (Exclusionary) Procedures/Duties

Exposure of rodiographs without successful completion of a course in dental radiography which is
offered by an education institution with a program accredited by the Commission on Dental
Accreditotion and which fulfills institutional requirements as set forth in R.I. Gen. Laws § 40-20-1;

Recommended changes to the dental regulations:

Exposure of radiographs without successful completion of a course in dental radiography which
complies with Commission on Demtal Accreditation-standards for radiological technigues and
sofeguards in dentistry and approved by the Board or the Department and which fulfills institutional
requirements os set forth in the rules and regulations for Diagnostic X-Rays and Associated
Imaging Systems in the Healing Arts (Subchapter 20 Part 4 of this Chapter)

Rationale: The current available course, similar to most continuing education, is not subject to CODA
evaluation or approval. Opening the deor to opportunities that can be provided through additional




resources would increase opportunities for future Rl dental assistants. Assuring the course meets CODA-
standards will allow conformance with necessary training components,

Other states provide a mechanism of Board approval of radiology training programs based on guidelines
established by the Board. North Carolina, almost 10 times larger in population than R, has over 50 sites
approved by their Board to provide radiology training. In Massachusetts, their Board assures that
programs based in their Career and Tech Centers, comply with CODA standads and thereby approves
them..

3. Removal of Mention of Mobile and Portable Dental Permit/Permit Holder

Currently, there is no such permit. This is different from the “Portable Individual Anesthesia Permit” as
described in 2.11.2.2, Those practicing using portable equipment or a mobile facility must abide by
OSHA and CDC guidelines, as do private practices. Currently, there is no certification or permitting of a
dental office or facility beyond CDC and OSHA. It would be discriminatory to require one type of dental
practice to have a permit and not the other. As our population ages and is more likely to be homebound
or in a facility, alternative sites of care have great practicality. Placing an unnecessary and discriminatory
barrier should be avoided.

Where change must be made: Remove definitions: 31, 32, 33, 38. Revise 2.9.3.A. d and change from
“permit holder” to ”owner or director”

Rationale: There is no such permit now and having it in the definitions creates the confusion that there
is. This is different from the “Portable Individual Anesthesia Permit” as described in 2.11.2.2. Those
currently practicing using portable equipment or a mobile facility must abide by OSHA and CDC
guidelines, as do private practices. Currently, there is no certification or permitting of a denta! office or
facility beyond CDC and OSHA. 1t would be discriminatory to require one type of dental practice to have
a permit and not the other. As our popuiation ages with medical co-morbidities, alternative sites of care
have great practicality. Placing an unnecessary and discriminatory barrier shouid be avoided.

4. Inclusion of WREB as ane of the acceptable dental board exams
Change 2.5.A.1.c from:

Have successfully passed the ADEX exam, including the periodontal examination portion within five
(5} years from the date of application for licensure in Rhode Isfand; or

to:

Have successfully passed the ADEX or Western Regional Examination Board (WREB) exam, including

the periodontal examination portion within five (5) years from the date of application for licensure
in Rhode Isfand; or

Rationale: WREB is accepted at multiple Northeast states and offered at several of the largest regional
dental schools, including Tufts Dental. Faculty from Tufts find the examination to be of high quality and
regularly subject to evaluation. Unique to WREB is the CTP or Comprehensive Treatment Planning exam
which tests fundamental and vitai skills.

Including WREB as an acceptable examination increases likelihood for recent graduates to apply for
positions in Rhode Island.
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