State of Rhode Island
Department of Environmental Management
Office of Air Resources

In re: Proposed revisions to Air Pollution Control Regulation
No. 43. “General Permits for Smaller-Scale Electric Generation Facilities”

DECISION

Introduction

On October 15, 2018 a notice was posted on the websites of the Rhode Island Department of
Environmental Management (RI DEM) and the Rhode Island Office of Secretary of State and
was sent to interested parties announcing a public comment period to accept comments on the
adoption of proposed revisions to Air Pollution Control Regulation No. 43 - General Permits for
Smaller-Scale Electric Generation Facilities (250-RICR-120-05-43). The notice stated that a
public hearing would be held if requested by twenty-five or more people, a governmental agency
or subdivisions, or an association having not less than twenty-five members. No requests for a
public hearing were received. The public comment period ended at 4:00 PM on November 14,
2018.

The purpose of Part 43 is to create an alternative permitting process (general permit) for certain
emergency generators, CHP projects and DG projects. The regulation is being amended to make
the definition of “emergency” consistent with the current Environmental Protection Agency
(EPA) definition of “emergency” as applied to smaller-scale electric generating units.
Additionally, the regulation has been updated to current RI Code of Regulations (RICR) format
which required the addition of an incorporated materials section.

Written comments were received from the United States Environmental Protection Agency. The
following are the Office of Air Resources' responses to the comments received:

Response to Comments

The following comments were submitted by USEPA, Region 1 regarding Rhode Island Air
Pollution Control Regulation 43, “General Permits for Smaller-Scale Electric Generation
Facilities:”

1. Section 43.1.1 of the proposed Air Pollution Control Regulation (APCR) 43 states: "The
purpose of this regulation is to allow certain emergency generators and distributed generators the
option to apply for a general permit instead of a minor source permit under Part 9 of this Subchapter
(Air Pollution Control Permits)." The applicability section 43.6.1, however, states that the
regulation applies to any generator with a heat input capacity of 350,000 Btus or more per hour,
or 50 HP or larger, unless it is subject to major source permitting requirements in APCR 9. We
suggest that Rhode Island reconcile the language in sections 43. 1.1 and 43.6.1 to clarify whether
APCR 43 is intended to apply only to new and modified generators, or whether it is also intended
to apply to existing generators.



2 A state's minor new source review (NSR) permit program is required by Section
110(a)(2)(C) of the Clean Air Act (CAA), and the state's program must meet the requirements set
forth for such a program in 40 CFR 51.160-51.164 to be incorporated into the state implementation
plan (SIP). We request that if Rhode Island submits this rule for approval into the SIP, Rhode
Island submit a demonstration that details how APCR 43 meets the requirements of 40 CFR
51.160-164. For example, Rhode Island could state that "The public availability of information"
required by 40 CFR 51.161 is met by the public comment period required by the adoption of APCR
43.

3. Under section 110(1) of the CAA, EPA cannot approve a revision to a SIP if "the revision
would interfere with any applicable requirement concerning attainment and reasonable further
progress (as defined in section 7501 of this title), or any other applicable requirement of this
chapter." For example, EPA could not approve a state regulation into the SIP if that regulation is
less stringent than a New Source Performance Standard (NSPS). The EPA has found several areas
where APCR 43 is less stringent than 40 CFR Part 60, Subparts IIII and JJJJ. Once Rhode Island
revises APCR 43 to be at least as stringent as 40 CFR Part 60, Subparts II1I and JJJJ, the state
could then demonstrate a future SIP revision that includes APCR 43 would meet section 110(1).

4. Section 43.8.1 for emergency generators incorporates the standards from 40 CFR Part 89
by reference and in a table format. In some cases, the emission control level explicitly stated in
APCR 43 results in emission standards less stringent than the federal rules in 40 CFR Part 89 and
40 CFR Part 60 Subpart IIII. For example, 43.8.1(C)( 1)(c) requires emergency engines installed on
or after May 15, 2007 to meet Tier 2 emission standards, but Part 89 Table 1 and Part 60 Subpart
IIIT require model year 2006 and later emergency engines to meet Tier 3 emission standards. The
standards written into APCR 43 should be corrected to match the standards from Part 89 (which
the state regulation states is incorporated by reference into APCR 43), including a reference to the
model year of the engine as specified in Part 89.

5. The federal NSPS codified at Part 60 Subpart TIII and Subpart JJJJ include, in some
instances, a more stringent emission limit for emergency engines than the emission limitation
contained in 40 CFR Part 89. For example, see PM emission limits contained in 40 CFR
60.4202(e), which references 40 CFR Part 94.8 Table A. I, and CO emission limi ts contained in
40 CFR 60.4233(b)-(c), which reference 40 CFR 60.423 1 (b)-(c) and 40 CFR Part 1048. Rhode
Island should apply the more stringent standards from 40 CFR Part 60, Subparts 111l and JJJJ to
emergency engines in Section 43.8.1.

6. Under Section 43.8.3, emission limits do not apply to dual-fuel fired engines when firing
liquid fuel for up to 30 days. This section should be clarified to state that dual-fuel fired engines
must comply with any applicable emission limits from 40 CFR Part 60, Subparts IIII and JJJJ when
firing liquid fuel.

7. Section 43.9.1 allows the owner or operator of a generating unit to certify that its engine
meets the emission standard through a certification by the California Air Resources Board (CARB)
or the generator supplier. EPA certifies engines under 40 CFR Part 89, and 40 CFR 60, Subparts
HIT and JJJJ. It appears 43.9. 1 (C) is intended to allow for engine certifications by EPA. We
recommend this section be clarified to state that engines certified "by EPA" shall be deemed to be
certified for use as an emergency generator. In addition, if Rhode Island adds a reference in Section



43.8.1 to 40 CFR Part 60, Subparts IIII and JJJJ, Rhode Island should revise Section 43.9.1(C) to
refer to both EPA non-road and stationary emissions standards.

8. Section 43.9.2 and Section 43.9.1 (A)(2) allow for the use of other test methods approved
by Office of Air Resources (OAR). These methods will also require EPA approval; therefore,
Rhode Island should revise these paragraphs to require approval by OAR "and EPA."

9, Section 43.2 "Application" is problematic for EPA to approve into the SIP as federal law
because it states that "this regulation shall be liberally construed to permit the Department to
effectuate the purposes of state law, goals and policies." While this provision may be appropriate
as a matter of state law, this provision provides Rhode Island with broad discretion, akin to a
Director's discretion provision, which is problematic to approve into the SIP. For example, EPA
would be approving language that is not sufficiently defined in a way that EPA or the public could
know what the "purposes of state law, goals and policies" are for the individual regulation in
question. Therefore, if Rhode Island submits APCR 43 to EPA for approval as a SIP revision, the
"Application" section should be omitted.

10. Section 43.10 "Credit for Concurrent Emissions Reductions" allows certain emissions credits
to be subtracted from actual emission rates for compliance purposes. Although emission trading
programs are allowed under section 1 10 of the CAA (see EPA guidance "Improving Air Quality
with  Economic Incentive Programs," https://www.epa.gov/sites/production/files/2015-
07/documents/eipfin.pdt), emission reduction credits cannot be used to comply with 40 CFR
Subparts IIII and JJJJ. To ensure compliance with the NSPS, we recommend Section 43.10 be
revised to specify emission rates reduced by emission credits may not be less stringent than the
emission limitations required by Subparts IITI and JJJJ.

Response

The Department intended to file this rule with USEPA as part of the RI State Implementation Plan
revision, but EPA has provided significant comments that will require further review by the Office
of Air Resources. The required revisions USEPA has identified will require significant changes
to the rule necessitating the need for a new opportunity for public comment. At this time the
Department will not incorporate Part 43 into the RI State Implementation Plan and no changes will
be made to Part 43 as a result of the USEPA comments above. A new proposed Part 43, addressing
these comments, will be posted for public comment at a later date.

Decision

It is the decision of the Department to adopt the proposed revisions to Air Pollution Control
Regulation, 250-RICR-120-05-43, “General Permits for Smaller Scale Electric Generation
Facilities,” as proposed. The final amended regulations are appended to this Decision.
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