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September 28, 2018 S &&SINGAL

SENT VIA ELECTRONIC MAIL (cory.king@ohic.ri.gov)

Cory King

Department of Business Regulation

Office of the Health Insurance Commissioner
1511 Pontiac Ave, Bldg 69-1

Cranston, R1 02920

RE: Comments on Proposed Amendment to “Powers and Duties of the Office of the Health
Insurance Commissioner” -- 230-RICR-20-30-4

Dear Mr. King:

We are contacting you in response to the August 31, 2018 public notice regarding proposed
amendments to 230-RICR-20-30-4 entitled “Powers and Duties of the Office of the Health Insurance
Commissioner” (the “OHIC Rule”). The comments below and the attached proposed modifications are
provided to you on behalf of CharterCARE Health Partners (“CharterCARE”). All of CharterCARE’s
proposed modifications are shown in underlined red typeface. As you are aware, CharterCARE has
been at the forefront of advocating for more rapid progress to advanced alternative payment
methodologies, promotion of provider-based risk contracting and care integration, and fair, sustainable
hospital reimbursement. Each of CharterCARE’s proposed modifications to the OHIC Rule are
designed to promote these principles.

Alternative Payment Methodologies

On behalf of all provider organizations in the state, we are requesting that the OHIC Rule be amended
to require good faith negotiation of innovative payment models between payers and providers,
including specifically models built on population-based payment, such as the type defined as Category
4 plans in the “The APM Framework,” issued by the Health Care Payment Learning & Action Network
(see attached). We propose to include new language at §4.10(D)(2)(g) as part of the Alternative
Payment Methodology provisions of the Affordability Standards rules. This new language will advance
the stated purpose of §4.10(D)(2):

[S]ignificantly reduce the use of fee-for-service payment as a payment methodology,
in order to mitigate fee-for-service volume incentives which unreasonably and
unnecessarily increase the overall cost of care, and to replace fee-for-service payment
with alternative payment methodologies that provide incentives for better quality and
more efficient delivery of health services.
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The new clause (g) establishes a fair and timely process for provider organizations to propose and
negotiate an advanced alternative payment methodology with a health insurer. The provision sets forth
a mechanism for the provider organization to appeal to the Commissioner if the health insurer fails to
negotiate in good faith, as we believe has been the case in Rhode Island.

Currently, provider organizations wishing to implement alternative payment methodologies are subject
to the sole determination of health insurers, many of whom do not share an enthusiasm for new
advanced payment models. Indeed, according to the judge in a recent federal district court case in
Rhode Island, the state’s largest insurer characterized Accountable Care Organizations and provider
risk-based contracting as “existential threats.” (See Steward Health Care System, LLC et al. v. Blue
Cross & Blue Shield of Rhode Island, C.A. No. 13-405 WES, at 13 (D. R.I. Apr. 23, 2018). Under
these circumstances, it is not unreasonable for provider organizations seeking to innovate risk-based
payment structures to need support for their efforts from the state’s health insurance regulator. The
proposed modification would, at a minimum, require health insurers to engage in a robust discussion
and give-and-take over alternative payment methodologies, including the most advanced forms.

Hospital Contract Rate Disparity

On behalf of the acute care hospitals in the state, we are requesting the OHIC Rule be amended to
recast the process for limiting annual rate increases to hospitals for commercial health insurer
payments. We propose new language at §4.10(D)(4)(e-g) as part of the Hospital Contracts provisions
of the Affordability Standards rules. In short, the new provisions maintain the annual CPI-Urban plus
1% allowable rate increase for those hospitals which have been receiving commercial rates at 90% or
higher of a health insurer’s average while permitting those hospitals which receive commercial rates
of less than 90% of a health insurer’s average to reach the 90% threshold.

The OHIC regulation limiting annual hospital rate increases has been in place since 2010. The
regulation not only capped annual commercial rate increases, but it also locked in place the rate
disparities that existed in 2010. As CharterCARE has previously presented, OHIC’s own 2012 report
confirms the pre-existing rate disparities. See Variation in Payment for Hospital Care in Rhode Island,
R.I. OFF. OF THE HEALTH INSURANCE COMM’R AND R.I. EXEC. OFF, OF HEALTH AND HUMAN SERV.,
http://www.ohic.ri.gov/documents/Hospital-Payment-Study-Final-General-Dec-2012.pdf (Dec. 19,
2012). While the imposition of the rate limit in 2010 has protected the health insurers from the stronger
bargaining positions of the larger hospital systems, it has also prohibited some community hospitals
from achieving sustainable rates. Rather, some community hospitals have continued to sustain
challenging payor mixes with the majority of patients being covered by Medicare or Medicaid, at rates
that historically fail to cover the cost of providing services. The long-term impact of the annual rate
increase limit is manifest in the receiverships of two community hospitals and the closure of another.
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CharterCARE’s proposal is designed to mitigate — rationally, fairly, and sustainably — the unintended,
detrimental impact of the rate limit on some community hospitals. It keeps the limit in place and
therefore does not risk an unanticipated increase in health care costs; it puts in place what is essentially
a rate floor by bringing those hospitals under 90% of the average commercial payments in an insurer’s
network up to the 90% threshold. We believe this minimum level of rate relief will protect and preserve
community hospitals in Rhode Island, allowing them to sustainably provide high quality services at a
lower cost than the large hospital systems. We note as well that it is well within OHIC’s regulatory
authority to adopt this proposal to establish a rate floor, just as it has been for the last eight years to set
a rate limit.

Health Care Provider Participation in the OHIC Regulatory Process

The last set of proposed modifications help create a more level playing field for health care providers
as subjects of OHIC’s regulatory authority. Currently, for most components of the OHIC Rule, health
insurers are the only party permitted to petition the Commissioner for review, waivers, or modifications
of the rules. Given the impact of the rules on health care providers, they too must have an opportunity
to bring their issues to the Commissioner independent of the health insurers. The new language at
§4.7(F) grants health care providers standing to petition the Commissioner to act on matters that impact
the provider. A corresponding modification has been made at §4.10(E)(1) to clarify that health care
providers, along with health insurers, “for good cause shown,” may request that the Commissioner
modify or waive certain requirements of the rules,

We thank you and the Commissioner for your consideration of our proposed modifications as you
review 230-RICR-20-30-4. If we can provide any additional information either in writing or in person,
we would welcome the opportunity.

Sincerely,

W Chasedadity, Jy
Jeffrey F. Chase-Lubitz, Esq.

ce: John Holiver
Steve O’Dell



Alternative Payment Models

THE APM FRAMEWORK

HCP&LAN

Health Care Payment Learning & Action Network

This Framework represents payments from public and private payers to provider organizations (including payments between the
payment and delivery arms of highly integrated health systems). It is designed to accommodate payments in multiple categories
that are made by a single payer, as well as single provider organizations that receive payments in different categories—potentially
from the same payer. Although payments will be classified in discrete categories, the Framework captures a continuum of

clinical and financial risk for provider organizations.

S &

CATEGORY 1 CATEGORY 2
FEE FOR SERVICE - FEE FOR SERVICE -
NO LINK TO LINK TO QUALITY
QUALITY & VALUE & VALUE
A

Foundational Payments
for Infrastructure
& Operations

(e.g., care coordination
fees and payments for
HIT investments)

B
Pay for Reporting

(e.g., bonuses for reporting
data or penalties for not
reporting data)

Cc

Pay-for-Performance

(e.g., bonuses for quality
performance)

ot

CATEGORY 3
APMS BUILT ON
FEE-FOR-SERVICE
ARCHITECTURE

A

APMs with
Shared Savings

(e.g., shared savings with
upside risk only)

APMs with
Shared Savings
and Downside Risk

(e.g., episode-based
payments for procedures
and comprehensive
payments with upside
and downside risk)

CATEGORY 4

POPULATION -
BASED PAYMENT

A

Condition-Specific
Population-Based
Payment

(e.g., per member per month
payments, payments for
specialty services, such as
oncology or mental health)

Comprehensive
Population-Based
Payment

(e.g., global budgets or
full/percent of premium
payments)

C

Integrated Finance
& Delivery Systems

(e.g., global budgets or

full/percent of premium

payments in integrated
systems)

hcp-lan.org

3N

Risk Based Payments
NOT Linked to Quality

4N

Capitated Payments
NOT Linked to Quality

/@f/@fé&/ 2077



RHODE ISLAND GOVERNMENT REGISTER
PUBLIC NOTICE OF PROPOSED RULEMAKING

DEPARTMENT OF BUSINESS REGULATION (INCLUDES THE OFFICE OF THE
HEALTH INSURANCE COMMISSIONER)

Title of Rule: Powers and Duties of the Office of the Health Insurance
Commissioner

Rule Identifier: 230-RICR-20-30-4
Rulemaking Action: Proposed Amendment

Important Dates:

Date of Public Notice: 08/31/2018
Hearing Date: 09/11/2018

End of Public Comment: 09/30/2018

Authority for this Rulemaking:
R.l. Gen. Laws § 42-14.5-1 et seq., 42-14-5, and 42-14-17.

Summary of Rulemaking Action:

OHIC is proposing some clarifications to this Regulation to improve readability and a
few technical non-substantive changes reflected in the proposed amendments. In
addition, the following changes have been made.

In 8 4.1, deleted the reference to the Administrative Procedures Act because it
does not authorize the promulgation of any regulations but sets forth the required
procedures.

In 88 4.5(B), 4.6(C), 4.7(C) and 4.8(C), relocated a paragraph and added
some explanatory language for greater clarity.

In 8§ 4.10(D)(4), which sets forth guidelines for health insurers to follow when
contracting with hospitals licensed in Rhode Island, added a sentence to clarify that
the existing intent of the regulation is for it to apply to health insurer contracts with
hospitals in the event of hospital conversions.

Additional Information and Comments:

All interested parties are invited to request additional information or submit written or
oral comments concerning the proposed amendment until September 30, 2018 by
contacting the appropriate party at the address listed below:

Cory King
Department of Business Regulation (includes the Office of the Health Insurance
Commissioner)



Office of the Health Insurance Commissioner
1511 Pontiac Ave, Bldg 69-1

Cranston, RI1 02920

cory.king@ohic.ri.gov

Public Hearing:

A public hearing, in accordance with R.I. Gen. Laws § 42-35-2.8, to consider the
proposed amendment shall be held on September 11, 2018 at 11:00 am at
Department of Labor & Training, Conference Room 73-1, 1511 Pontiac Ave, Bldg
73-1, Cranston, RI 02920 at which time and place all persons interested therein will
be heard. The seating capacity of the room will be enforced and therefore the
number of persons participating in the hearing may be limited at any given time by
the hearing officer, in order to comply with safety and fire codes.

The place of the public hearing is accessible to individuals who are handicapped. If
communication assistance (readers/interpreters/captioners) is needed, or any other
accommodation to ensure equal participation, please call 401-462-9658 or RI Relay
711 at least three (3) business days prior to the meeting so arrangements can be
made to provide such assistance at no cost to the person requesting.

Regulatory Analysis Summary and Supporting Documentation:

This proposed amendment constitutes technical clarifications and a minor
amendment to clarify OHIC's existing policies. There is no policy change from the
status quo, therefore, there is no economic impact due to the amendment that would
require a cost-benefit analysis.

In the development of the proposed amendment consideration was given to: (1)
alternative approaches; (2) overlap or duplication with other statutory and regulatory
provisions; and (3) significant economic impact on small business. No alternative
approach, duplication, or overlap was identified based upon available information.

For full regulatory analysis or supporting documentation see agency contact person
above.



230-RICR-20-30-4

TITLE 230 - DEPARTMENT OF BUSINESS REGULATION
CHAPTER 20 — INSURANCE

SUBCHAPTER 30 - HEALTH INSURANCE

PART 4 — Powers and Duties of the Office of the Health Insurance Commissioner
4.1 Authority

This regulation is promulgated pursuant to R.l. Gen. Laws 88 42-14.5-1 et seq.,
42-14-5, 42-14-17

4.2 Purpose and Scope

A. When creating the Office of the Health Insurance Commissioner (OHIC or
Office), the General Assembly created a list of statutory purposes for the OHIC at
R.l. Gen. Laws § 42-14.5-2 (the OHIC Purposes Statute). In order to meet the
requirements established by the OHIC Purposes Statute, the OHIC has
developed this regulation, which is designed to:

1. Ensure effective regulatory oversight by the OHIC,;

2. Provide guidance to the state’s health insurers, health care providers,
consumers of health insurance, consumers of health care services and the
general public as to how the OHIC will interpret and implement its
statutory obligations; and

3. Implement the intent of the General Assembly as expressed in the OHIC
Purposes Statute.

4.3 Definitions
A. As used in this regulation:

1. “Affiliate” has the same meaning as set out in the first sentence of R.1.
Gen. Laws 8§ 27-35-1(a). An “affiliate” of, or an entity or person “affiliated”
with, a specific entity or person, is an entity or person who directly or
indirectly through one or more intermediaries controls, or is controlled by,
or is under common control with, the entity or person specified.



"Aligned measure sets” means any set of quality measures adopted by the
Commissioner pursuant to § 4.10(D)(3) of this Part. An Aligned Measure
Set shall consist of measures designated as ‘Core Measures’ and/or
‘Menu Measures.’” Aligned Measure Sets are developed for specific
provider contract types (e.g. primary care provider contracts, hospital
contracts, Accountable Care Organization (ACO, or Integrated System of
Care) contracts.

"Commissioner" means the Health Insurance Commissioner

"Core measures" means quality measures in an Aligned Measure Set that
have been designated for mandatory inclusion in applicable health care
provider contracts that incorporate quality measures into the payment
terms (e.g., primary care measures for primary care provider contracts).

"Direct primary care expenses" means payments by the Health Insurer
directly to a primary care practice for:

a. Providing health care services, including fee-for service payments,
capitation payments, and payments under other alternative, non-
fee-for-service methodologies designed to provide incentives for
the efficient use of health services;

b. Achieving quality or cost performance goals, including pay-for-
performance payments and shared savings distributions;

C. Infrastructure development payments within the primary care
practice, which the practice cannot reasonably fund independently,
in accordance with parameters and criteria issued by order of the
Commissioner, or upon request by a Health Insurer and approval
by the Commissioner:

(1) That are designed to transform the practice into, and
maintain the practice as a Patient Centered Medical Home,
and to prepare a practice to function within an Integrated
System of Care. Examples of acceptable spending under
this category include:

(AA) Making supplemental payments to fund a practice-
based and practice-paid care manager;

(BB) Funding the provision of care management resources
embedded in, but not paid for by, the primary care
practice;
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(CC) Funding the purchase by the practice of analytic
software that enables primary care practices to
analyze patient quality and/or costs, such as software
that tracks patient costs in near-to-real time;

(DD) Training of members of the primary care team in
motivational interviewing or other patient activation
techniques; and

(EE) Funding the cost of the practice to link to the health
information exchange established by R.l. Gen. Laws
Chapter 5-37.7,;

That promote the appropriate integration of primary care and
behavioral health care; for example, funding behavioral
health services not traditionally covered with a discrete
payment when provided in a primary care setting, such as
substance abuse or depression screening;

For shared services among small and independent primary
care practices to enable the practices to function as Patient-
Centered Medical Homes Acceptable spending under this
category:

(AA) must directly enhance a Primary Care Practice’s
ability to support its patient population, and

(BB) must provide, reinforce or promote specific skills that
Patient-Centered Medical Homes must have to
effectively operate using Patient-Centered Medical
Home principles and standards, or to participate in an
Integrated System of Care that successfully manages
risk-bearing contracts. Examples of acceptable
spending under this category include:

M Funding the cost of a clinical care manager
who rotates through the practices;

(i) Funding the cost of a practice data analyst to
provide data support and reports to the
participating practices, and

(i)  Funding the costs of a pharmacist to help
practices with medication reconciliation for
poly-pharmacy patients;



(4)  That promote community-based services to enable practices
to function as Patient Centered Medical Homes. Acceptable
spending under this category:

(AA) must directly enhance a Primary Care Practice’s
ability to support its patient population, and

(BB) must provide, reinforce or promote specific skills that
the Patient-Centered Medical Homes must have to
effectively operate using Patient-Centered Medical
Home principles and standards, or to participate in an
Integrated System of Care that successfully manages
risk-bearing contracts. Acceptable spending under
this category includes funding multi-disciplinary care
management teams to support Primary Care Practice
sites within a geographic region;

(5) Designed to increase the number of primary care physicians
practicing in RI, and approved by the Commissioner, such as
a medical school loan forgiveness program; and

(6)  Any other direct primary care expense that meets the
parameters and criteria established in a bulletin issued by
the Commissioner, or that is requested by a Health Insurer
and approved by the Commissioner.

"Examination” has the same meaning as set out in R.l. Gen. Laws § 27-
13.1-1 et seq.

“Health insurance” means “health insurance coverage,” as defined in R.I.
Gen. Laws 88 27-18.5-2 and 27-18.6-2, “health benefit plan,” as defined in
R.I. Gen. Laws § 27-50-3 and a “medical supplement policy,” as defined in
R.l. Gen. Laws § 27-18.2-1 or coverage similar to a Medicare supplement
policy that is issued to an employer to cover retirees.

“Global capitation contract” means a Population-Based Contract with an
Integrated System of Care that:

a. holds the Integrated System of Care responsible for providing or
arranging for all, or substantially all of the covered services
provided to the Health Insurer's defined group of members in return
for a monthly payment that is inclusive of the total, or near total
costs of such covered services based on a negotiated percentage
of the Health Insurer’s premium or based on a negotiated fixed per
member per month payment, and



10.

11.

12.

b. incorporates incentives and/or penalties for performance relative to
quality targets.

“Health insurer” means any entity subject to the insurance laws and
regulations of this state, or subject to the jurisdiction of the Commissioner,
that contracts or offers to contract to provide, deliver, arrange for, pay for,
or reimburse any of the costs of health care services, including, without
limitation, an insurance company offering accident and sickness
insurance, a health maintenance organization, a non-profit hospital service
corporation, a non-profit medical service corporation, a non-profit dental
service corporation, a non-profit optometric service corporation, a
domestic insurance company subject R.I. Gen. Laws Chapter 27-1 that
offers or provides health insurance coverage in the state and a foreign
insurance company subject to R.I. Gen. Laws Chapter 27-2 that offers or
provides health insurance coverage in the state.

“Holding company system” has the same meaning as set out in R.I. Gen.
Laws § 27-35-1 et seq.

“Indirect primary care expenses” means payments by the Health Insurer to
support and strengthen the capacity of a primary care practice to function
as a medical home, and to successfully manage risk-bearing contracts,
but which do not qualify as Direct Primary Care Expenses. Indirect
Primary Care Expenses may include a proper allocation, proportionate to
the benefit accruing to the Primary Care Practice, of Health Insurer
investments in data, analytics, and population-health and disease
registries for Primary Care Practices without the foreseeable ability to
make and manage such infrastructure investments, but which do not
gualify as acceptable Direct Primary Care Spending, in accordance with
parameters and criteria issued in a bulletin issued by the Commissioner,
or upon request by a Health Insurer and approved by the Commissioner.
Such payments shall include financial support, in an amount approved by
the Commissioner, for the administrative expenses of the medical home
initiative endorsed by R.l. Gen. Laws Chapter 42-14.6, and for the health
information exchange established by R.l. Gen. Laws Chapter 5-37.7. By
May 1, 2016 the Commissioner shall reassess this obligation by Health
Insurers to provide financial support for the health information exchange.

“Integrated system of care”, sometimes referred to as an Accountable
Care Organization, means one or more business entities consisting of
physicians, other clinicians, hospitals and/or other providers that together
provide care and share accountability for the cost and quality of care for a
population of patients, and that enters into a Population-Based Contract,
such as a Shared Savings Contract or Risk Sharing Contract or Global
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14.

15.
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Capitation Contract, with one or more Health Insurers to care for a defined
group of patients.

"Menu measures” means quality measures within an Aligned Measure Set
that are included in applicable health care provider contracts that
incorporate quality measures into the payment terms when such inclusion
occurs at the mutual agreement of the Health Insurer and contracted
health care provider.

“Patient-centered medical home” means:

a. a Primary Care Practice recognized by the collaborative initiative
endorsed by R.l. Gen. Laws Chapter 42-14.6, or

b. a Primary Care Practice recognized by a national accreditation
body, or
C. a Primary Care Practice designated by contract between a Health

Insurer and a primary care practice, or between a Health Insurer
and an Integrated System of Care in which the Primary Care
Practice is participating. A contractually designated Primary Care
Practice must meet pre-determined quality and efficiency criteria
practice performance standards, which are approved by the
Commissioner, for improved care management and coordination
that are at least as rigorous as those of the collaborative initiative
endorsed by R.I. Gen. Laws Chapter 42-14.6.

“Population-based contract” means a provider reimbursement contract
with an Integrated System of Care that uses a reimbursement
methodology that is inclusive of the total, or near total medical costs of an
identified, covered-lives population. A Population-Based Contract may be
a Shared Savings Contract, or a Risk Sharing Contract, or a Global
Capitation Contract. A primary care or specialty service capitation
reimbursement contract shall not be considered a Population-Based
Contract for purposes of this Section. A Population-Based Contract may
not transfer insurance risk or any health insurance regulatory obligations.
A Health Insurer may request clarification from the Commissioner as to
whether its proposed contract constitutes the transfer of insurance risk.

"Primary care practice” means the practice of a physician, medical
practice, or other medical provider considered by the insured subscriber or
dependent to be his or her usual source of care. Designation of a primary
care provider shall be limited to providers within the following practice
type: Family Practice, Internal Medicine and Pediatrics; and providers with



the following professional credentials: Doctors of Medicine and
Osteopathy, Nurse Practitioners, and Physicians’ Assistants; except that
specialty medical providers, including behavioral health providers, may be
designated as a primary care provider if the specialist is paid for primary
care services on a primary care provider fee schedule, and contractually
agrees to accept the responsibilities of a primary care provider.

17.  "Risk sharing contract” means a Population-Based Contract that:

a. holds the provider financially responsible for a negotiated portion of
costs that exceed a predetermined population-based budget, in
exchange for provider eligibility for a portion of any savings
generated below the predetermined budget, and

b. incorporates incentives and/or penalties for performance relative to
quality targets.

18.  “Shared savings contract” means a Population-Based Contract that:

a. allows the provider to share in a portion of any savings generated
below a predetermined population-based budget, and

b. incorporates incentives and/or penalties for performance relative to
quality targets.

Discharging Duties and Powers

The Commissioner shall discharge the powers and duties of the Office to:

1. Guard the solvency of health insurers;

2. Protect the interests of the consumers of health insurance;

3. Encourage fair treatment of health care providers by health insurers;
4. Encourage policies and developments that improve the quality and

efficiency of health care service delivery and outcomes; and

5. View the health care system as a comprehensive entity and encourage
and direct health insurers towards policies that advance the welfare of the
public through overall efficiency, improved health care quality, and
appropriate access.



4.5

Guarding the Solvency and Financial Condition of Health
Insurers

The solvency of health insurers must be guarded to protect the interests of
insureds, health care providers, and the public generally.

Whenever the Commissioner determines that one of the circumstances in §
4.5(B)(1) through (4) of this Part exist, the Commissioner shall, in addition to

exercising any duty or power authorized or required by R.I. Gen. Laws Titles 27

or 42 related specifically to the solvency or financial health of a health insurer, act

to guard the solvency and financial condition of a health insurer when exercising

any other power or duty of the Office, including, but not limited to, approving or

denying any request or application; approving, denying or modifying any

requested rate; approving or rejecting any forms, trend factors, or other filings;

issuing any order, decision or ruling; initiating any proceeding, hearing,

examination, or inquiry; or taking any other action authorized or required by

statute or requlation.

1.

The solvency or financial condition of any health insurer is in jeopardy or is
likely to be in jeopardy;

Any action or inaction by a health insurer could adversely affect the
solvency or financial condition of that health insurer;

The approval or denial of any regulatory request, application or filing by a
health insurer could adversely affect the solvency or financial condition of
that health insurer; or

Any other circumstances exist such that the solvency or financial condition
of a health insurer may be at risk. th&@emmns&ener—shal#maddﬁren%

When making a determination as described in § 4.5(B) of this Part or when acting
to guard the solvency of a health insurer, the Commissioner may consider and/or
act upon the following solvency and financial factors, either singly or in
combination of two or more:
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11.

12.

Any appropriate financial and solvency standards for the health insurer,
including those set out in R.I. Gen. Laws Title 27 and implementing
regulations;

The investments, reserves, surplus and other assets and liabilities of a
health insurer;

A health insurer’s use of reinsurance, and the insurer’s standards for
ceding, reporting on, and allowing credit for such reinsurance;

A health insurer’s transactions with affiliates, agents, vendors, and other
third parties to the extent that such transactions adversely affect the
financial condition of the health insurer;

Any audits of a health insurer by independent accountants, consultants or
other experts;

The annual financial statement and any other report prepared by or on
behalf of a health insurer related to its financial position or financial
activities;

A health insurer’s transactions within an insurance holding company
system;

Whether the management of a health insurer, including its officers,
directors, or any other person who directly or indirectly controls the
operation of the health insurer, fails to possess and demonstrate the
competence, fitness, and reputation deemed necessary to serve the
insurer in the position;

The findings reported in any financial condition or market conduct
examination report and financial analysis procedures;

The ratios of commission expense, general insurance expense, policy
benefits and reserve increases as to annual premium and net investment
income, which could lead to an impairment of capital and surplus;

Concerns that a health insurer’s asset portfolio, when viewed in light of
current economic conditions, is not of sufficient value, liquidity, or diversity
to ensure the health insurer’s ability to meet its outstanding obligations as
such obligations mature;

The ability of an assuming reinsurer to perform and whether the health
insurer’s reinsurance program provides sufficient protection for the health
insurer’s remaining surplus after taking into account the health insurer’s
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14.

15.

16.

17.

18.

19.

cash flow and the classes of business written and the financial condition of
the assuming reinsurer;

The health insurer’s operating loss in the last twelve month period or any
shorter period of time, including but not limited to net capital gain or loss,
change in non-admitted assets, and cash dividends paid to shareholders,
Is greater than fifty percent of the health insurer’'s remaining surplus as
regards policyholders in excess of the minimum required;

Whether any affiliate, subsidiary, or reinsurer of a health insurer is
insolvent, threatened with insolvency, or delinquent in the payment of its
monetary or other obligations;

Any contingent liabilities, pledges, or guaranties of a health insurer that
either individually or collectively involve a total amount which in the
opinion of the Commissioner may affect the solvency of the health insurer;

Whether any person, firm, association, or corporation who directly or
indirectly has the power to direct or cause to be directed, the
management, control, or activities of a health insurer, is delinquent in the
transmitting to, or payment of, net premiums to the insurer;

The age and collectability of a health insurer's receivables;
Whether the management of a health insurer has

a. Failed to respond to inquiries by the Commissioner, the Department
of Business Regulation, the Department of Health, the Department
of the Attorney General, any other state or federal agency relative
to the financial condition of the health insurer;

b. Furnished false and misleading information concerning an inquiry
by the Commissioner, the Department of Business Regulation, the
Department of Health, the Department of the Attorney General, any
other state or federal agency regarding the financial condition of the
health insurer; or

C. Failed to make appropriate disclosures of financial information to
the Commissioner, the Department of Business Regulation, the
Department of Health, the Department of the Attorney General, any
other state or federal agency, or the public.

Whether the management of a health insurer either has filed any false or
misleading sworn financial statement, or has released a false or
misleading financial statement to lending institutions or to the general



public, or has made a false or misleading entry, or has omitted an entry of
material amount in the books of the health insurer;

20.  Whether a health insurer has grown so rapidly and to such an extent that it
lacks adequate financial and administrative capacity to meet its obligations
in a timely manner; and

21.  Whether a health insurer has experienced or will experience in the
foreseeable future cash flow and/or liquidity problems.

The factors enumerated in 8§ 4.5(C) of this Part shall not be construed as limiting
the Commissioner from making a finding that other factors not specifically
enumerated in 8§ 4.5(C) of this Part are necessary or desirable factors for the
evaluation and maintenance of the sound financial condition and solvency of a
health insurer.

Protecting the Interests of Consumers

The interests of the consumers of health insurance, including individuals, groups
and employers, must be protected.

The provisions of this regulation do not require the Commissioner to act as an
advocate on behalf of a particular health insurance consumer. Instead, while the
Commissioner will endeavor to address individual consumer complaints as they
arise, the OHIC Purposes Statute requires the OHIC to protect the interests of
health insurance consumers, including individuals, groups and employers, on a
system-wide basis.

Whenever the Commissioner determines that one of the circumstances in §
4.6(C)(1) through (3) of this Part exist, the Commissioner shall, in addition to
exercising any duty or power authorized or required by R.I. Gen. Laws Titles 27
or 42 related specifically to the protection of the interests of the consumers of
health insurance, act to protect the interests of consumers of health insurance
when exercising any other power or duty of the Office, including, but not limited
to, approving or denying any request or application; approving, denying or
modifying any requested rate; approving or rejecting any forms, trend factors, or
other filings; issuing any order, decision or ruling; initiating any proceeding,
hearing, examination, or inquiry; or taking any other action authorized or required
by statute or requlation.

1. The interests of the state’s health insurance consumers are, or are likely
to be, adversely affected by any policy, practice, action or inaction of a
health insurer;



2. The approval or denial by the Commissioner of any regulatory request,
application or filing made by a health insurer could adversely affect the
interests of the state’s health insurance consumers; or

3. Any other circumstances exist such that the interests of the state’s health
msurance consumers may be adversely affected. theu@encmnss@nepshallﬁ

When making a determination as described in § 4.6(C) of this Part or when
acting to protect the interests of the state’s health insurance consumers, the
Commissioner may consider and/or act upon the following consumer interest
issues, either singly or in combination of two or more:

1. The privacy and security of consumer health information;
2. The efforts by a health insurer to ensure that consumers are able to
a. Read and understand the terms and scope of the health insurance

coverage documents issued or provided by the health insurer and

b. Make fully informed choices about the health insurance coverage
provided by the health insurer;

3. The effectiveness of a health insurer’s consumer appeal and complaint
procedures for matters other than medical necessity and utilization review,
which are within jurisdiction of the Department of Health;

4. The efforts by a health insurer to ensure that consumers have ready
access to claims information;

5. The efforts by a health insurer to increase the effectiveness of its
communications with its insureds, including, but not limited to,
communications related to the insureds’ financial responsibilities;

6. That the benefits in health insurance coverage documents issued or
provided by a health insurer are consistent with state laws;



7. That the benefits delivered by a health insurer are consistent with those
guaranteed by the health insurance coverage documents issued or
provided by the health insurer; and

8. The steps taken by a health insurer to enhance the affordability of its
products, as described in § 4.9 of this Part.

The factors enumerated in § 4.6(D) of this Part shall not be construed as limiting
the Commissioner from making a finding that other consumer protection issues
not specifically enumerated in 8§ 4.6(D) of this Part are necessary or desirable
factors upon which the Commissioner may act to protect the interests of
consumers of health insurance.

Encouraging Fair Treatment of Health Care Providers

The Commissioner will act to encourage the fair treatment of health care
providers by health insurers.

The provisions of this regulation do not require the Commissioner to act as an
advocate for a particular health care provider or for a particular group of health
care providers. Instead, while the Commissioner will endeavor to address
individual health care provider complaints as they arise, the OHIC Purposes
Statute requires the OHIC to act to enhance system-wide treatment of providers.

Whenever the Commissioner determines that any of the circumstances in §
4.7(C)(1) through (4) of this Part exist,-the Commissioner shall, in addition to
exercising any duty or power authorized or required by R.l. Gen. Laws Titles 27
or 42 related specifically to the fair treatment of health care providers, take the
treatment of health care providers by a health insurer into consideration when
exercising any other power or duty of the Office, including, but not limited to,
approving or denying any request or application; approving, denying or modifying
any requested rate; approving or rejecting any forms, trend factors, or other
filings; issuing any order, decision or ruling; initiating any proceeding, hearing,
examination, or inquiry; or taking any other action authorized or required by
statute or requlation.

1. Health care providers are being treated unfairly by a health insurer;

2. The policies or procedures of a health insurer place an undue,
inconsistent or disproportionate burden upon a class or providers;

3. The approval or denial by the Commissioner of any regulatory request,
application or filing made by a health insurer will result in unfair treatment
of a health care providers by a health insurer; or
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4. Any other circumstances exist such that Commissioner is concerned that

When making a determination as described in § 4.7(C) of this Part or when
acting to encourage the fair treatment of providers, the Commissioner may
consider and/or act upon the following issues, either singly or in combination
of two or more:

1. The policies, procedures and practices employed by health insurers
with respect to provider reimbursement, claims processing, dispute
resolution and contracting processes;

2. A health insurer’s provider rate schedules; and

3. The efforts undertaken by the health insurers to enhance
communications with providers.

The factors enumerated in § 4.7(D) of this Part shall not be construed as limiting
the Commissioner from making a finding that other factors related to the
treatment of health care providers by a health insurer not specifically
enumerated are necessary or desirable factors for the evaluation of whether
health care providers are being treated fairly by a health insurer. The factors
that may be considered by the Commissioner will not typically include those
matters over which other agencies, such as the Department of Health, have
jurisdiction.

Notwithstanding any provision of these requlations to the contrary, all health

4.8

care providers have standing to request and obtain determinations or other
actions from the Commissioner on any matter that may impact the health care
provider and which relate to carrying out the purposes of the laws or
regulations administered by the Office, including, without limitation, making
requests for waiver or modification of laws and regulations administered by the
Office as provided for in 8 4.10(E)(1) of this Part.

Improving the Efficiency and Quality of Health Care Delivery



A.

1.

and Increasing Access to Health Care Services

Consumers, providers, health insurers and the public generally have an
interest in:

Improving the quality and efficiency of health care service delivery and
outcomes in Rhode Island,

Viewing the health care system as a comprehensive entity; and

Encouraging and directing insurers towards policies that advance the
welfare of the public through overall efficiency, improved health care
quality, and appropriate access.

The government, consumers, employers, providers and health insurers all have
a role to play in increasing access to health care services and improving the
quality and efficiency of health care service delivery and outcomes in Rhode
Island. Nevertheless, the state’s health insurers, because of their prominent
role in the financing of health care services, bear a greater burden with respect
to improving the quality and efficiency of health care service delivery and
outcomes in Rhode Island, treating the health care system as a comprehensive
entity, and advancing the welfare of the public through overall efficiency,
improved health care quality, and appropriate access. Furthermore, a balance
must be struck between competition among the health plans, which can result
in benefits such as innovation, and collaboration, which can promote consumer
benefits such as standardization and simplification.

Whenever the Commissioner determines that any of the circumstances listed in
8 4.8(C)(1) or (2) of this Part exist, the Commissioner shall, in addition to

exercising any duty or power authorized or required by R.l. Gen. Laws Titles 27
or 42 related specifically to improving the efficiency and quality of health care
delivery and increasing access to healthcare services, act to further the
interests  set out in 8 4.8(C)(1)(a) of this Part when exercising any other power
or duty of the Office, including, but not limited to, approving or denying any
request or application; approving, denying or modifying any requested rate;
approving or rejecting any forms, trend factors, or other filings; issuing any
order, decision or_ruling; initiating any proceeding, hearing, examination, or
inquiry; or taking any other action authorized or required by statute or

requlation.

The decision to approve or deny any regulatory request, application or
filing made by a health insurer

a. Can be made in a manner that will

(1) Improve the quality and efficiency of health care



service delivery and outcomes in Rhode Island;
(2)  View the health care system as a comprehensive entity; or

(3) Encourage and direct insurers towards policies that
advance the welfare of the public through overall
efficiency, improved health care quality, and appropriate
access; or

b. Should include conditions when feasible that will

(1) Promote increased quality and efficiency of health
care service delivery and outcomes in Rhode Island;

(2) Incent health insurers to view the health care system as
a comprehensive entity; or

3) Encourage and direct insurers towards policies that
advance the welfare of the public through overall
efficiency, improved health care quality, and appropriate
access; or

2. Any other circumstances exist such that regulatory action by the
Commissioner with respect to a health insurer will likely improve the
efficiency and quality of health care delivery and increase access to health

care services. the Commissioner shall, in addition to exercising any duty or-

When making a determination as described in § 4.8(C) of this Part or when
acting to further the interests set out in 8 4.8(A) of this Part, the Commissioner
may consider and/or act upon the following, either singly or in combination of
two or more:

1. Efforts by health insurers to develop benefit design and payment policies
that:

a. Enhance the affordability of their products, as described in § 4.9



e.

of this Part;

Encourage more efficient use of the state’s existing health
care resources;

Promote appropriate and cost effective acquisition of new health
care technology and expansion of the existing health care
infrastructure;

Advance the development and use of high quality health care
services (e.g., centers of excellence); and

Prioritize the use of limited resources

Efforts by health insurers to promote the dissemination of information,
increase consumer access to health care information, and encourage
public policy dialog about increasing health care costs and solutions by:

a.

Providing consumers' timely and user-friendly access to health care
information related to the quality and cost of providers and health care
services so that consumers can make well informed-decisions;

Encouraging public understanding, participation and dialog with
respect to the rising costs of health care services, technologies, and
pharmaceuticals; the role played by health insurance as both a
financing mechanism for health care and as a hedge against financial
risk for the consumers of health care; and potential solutions to the
problems inherent in the health insurance market (e.g., market
concentration, increasing costs, the growing population of uninsureds,
market-driven changes to insurance products (such as the growth of
high deductible plans) and segmentation of the insurance market due
to state and federal laws); and

Providing consumers timely and user friendly access to administrative
information, including information related to benefits; eligibility; claim
processing and payment; financial responsibility, including deductible,
coinsurance and copayment information; and complaint and appeal
procedures;

Efforts by health insurers to promote collaboration among the state’s health
insurers to promote standardization of administrative practices and policy
priorities, including

a.

Participation in administrative standardization activities to increase
efficiency and simplify practices; and



b. Efforts to develop standardized measurement and provider payment
processes to promote the goals set out in this regulation;

Directing resources, including financial contributions, toward system-wide
improvements in the state’s health care system related to quality, access
and efficiency, including providing support to local collaboratives,
organizations and initiatives that promote quality, access and efficiency;

Participating in the development and implementation of public policy
issues related to health, including

a. Collaborating with state and local health planning officials;
b. Participating in the legislative and regulatory processes; and
C. Engaging the public in policy debates and discussions

The factors enumerated in 8§ 4.8(D) of this Part shall not be construed as limiting
the Commissioner from making a finding that other factors may be considered
when acting to further the interests set out in § 4.8(A) of this Part.

Affordable Health Insurance - General

Consumers of health insurance have an interest in stable, predictable, affordable
rates for high quality, cost efficient health insurance products. Achieving an
economic environment in which health insurance is affordable will depend in part
on improving the performance of the Rhode Island health care system as a
whole, including but not limited to the following areas:

1. Improved primary care supply, measured by the total number of primary
care providers, and by the percentage of physicians identified as primary
care providers.

2. Reduced incidence of hospitalizations for ambulatory care-sensitive
conditions, and of re-hospitalizations.

3. Reduced incidence of emergency room visits for ambulatory care-
sensitive conditions.

4. Reduced rates of premium increase for fully insured, commercial health
insurance.

In discharging the duties of the Office, including but not limited to the
Commissioner’s decisions to approve, disapprove, modify or take any other
action authorized by law with respect to a health insurer’s filing of health
insurance rates or rate formulas under the provisions of R.l. Gen. Laws Titles 27



or 42, the Commissioner may consider whether the health insurer’s products are
affordable, and whether the carrier has implemented effective strategies to
enhance the affordability of its products.

In determining whether a carrier’s health insurance products are affordable, the
Commissioner may consider the following factors:

1. Trends, including:
a. Historical rates of trend for existing products;
b. National medical and health insurance trends (including Medicare
trends);
C. Regional medical and health insurance trends; and
d. Inflation indices, such as the Consumer Price Index and the

medical care component of the Consumer Price Index.

2. Price comparison to other market rates for similar products (including
consideration of rate differentials, if any, between not-for-profit and for-
profit insurers in other markets);

3. The ability of lower-income individuals to pay for health insurance;

4. Efforts of the health insurer to maintain close control over its
administrative costs;

5. Implementation of effective strategies by the health insurer to enhance the
affordability of its products; and

6. Any other relevant affordability factor, measurement or analysis
determined by the Commissioner to be necessary or desirable to carry out
the purposes of this Regulation.

In determining whether a health insurance carrier has implemented effective
strategies to enhance the affordability of its products, the Commissioner may
consider the following factors:

1. Whether the health insurer offers a spectrum of product choices to meet
consumer needs.

2. Whether the health insurer offers products that address the underlying
cost of health care by creating appropriate and effective incentives for
consumers, employers, providers and the insurer itself. Such incentives
shall be designed to promote efficiency in the following areas:



a. Creating a focus on primary care, prevention and wellness.

b. Establishing active management procedures for the chronically ill
population.
C. Encouraging use of the least cost, most appropriate settings; this

goal is meant to apply in the aggregate. Use of some higher cost
providers and settings do result in better outcomes and should not
be discourage; and

d. Promoting use of evidence based, quality care.

3. Whether the insurer employs delivery system reform and payment reform
strategies to enhance cost effective utilization of appropriate services.
Such delivery system reform and payment reform strategies for insurers
with greater than 10,000 covered lives shall include, but not be limited to
complying with the requirements of § 4.10 of this Part. Consideration may
also be given to:

a. whether the insurer supports product offerings with simple and cost
effective administrative processes for providers and consumers;

b. whether the insurer addresses consumer need for cost information
through increasing the availability of provider cost information and
promoting public conversation on trade-offs and cost effects of
medical choices; and

C. whether the insurer allows for an appropriate contribution to
surplus.

The following constraints on affordability efforts will be considered:

1. State and federal requirements (e.g., state mandates, federal laws).
2. Costs of medical services over which plans have limited control.
3. Health plan solvency requirements.

4. The prevailing financing system in United States (i.e., the third-party payor
system) and the resulting decrease in consumer price sensitivity.

4.10 Affordable Health Insurance — Affordability Standards

A.

Health Insurers with at least 10,000 covered lives under a Health Insurance plan
issued, delivered, or renewed in Rhode Island shall comply with the delivery
system and payment reform strategy requirements set forth in this 8§ 4.10 of this
Part. For purposes of this § 4.10 of this Part only, a Health Insurer shall not



include a non-profit dental service corporation, or a non-profit optometric service
corporation.

Primary care spend obligation. The purpose of this § 4.10(B) of this Part is to
ensure financial support for primary care providers in Rhode Island that will assist
in achieving the goals of these Affordability Standards.

1.

Each Health Insurer’s annual, actual Primary Care Expenses, including
both Direct and Indirect Primary Care Expenses, shall be at least an
amount calculated as 10.7 percent of its annual medical expenses for all
insured lines of business. Of the Health Insurer’s annual Primary Care
Expense financial obligation, at least 9.7 percent of the calculated amount
shall be for Direct Primary Care Expenses. Each Health Insurer’s Indirect
Primary Care Expenses shall include at least its proportionate share for
the administrative expenses of the medical home initiative endorsed by
R.l. Gen. Laws Chapter 42-14.6, and for its proportionate share of the
expenses of the health information exchange established by R.l. Gen
Laws Chapter 5-37.7.

a. The Commissioner may reassess the primary care spending
obligations set forth in § 4.10(B)(1)(A) of this Part in order to
determine whether any adjustments would better achieve the
purposes of supporting primary care as an affordability strategy.
The reassessment may include a determination of whether the
Health Insurer's obligation to provide financial support for the health
information exchange established by R.I. Gen. Laws Chapter 5-
37.7 should continue. Any adjustments proposed by the
Commissioner shall be considered after soliciting comments from
stakeholders, and in connection with the annual rate review
process conducted by the Office. The reassessment may include a
national survey of health care systems with a reputation for high
performance and a commitment to primary care for the purposes of
quantifying primary care spending in those systems

Direct Primary Care Expenses shall be accounted for as medical
expenses on the Health Insurer's annual financial statements, and on its
Rl annual health supplemental statement. Indirect Primary Care Expenses
shall be accounted for as administrative costs on the Health Insurer’s
annual financial statements, and on its Rl annual health supplemental
statement. Indirect Primary Care Expenses may be deducted from each
statement’s administrative cost category as cost containment expenses, in
accordance with federal Medical Loss Ratio calculation rules.

In meeting its annual primary care spend obligations, a Health Insurer’s
insured covered lives shall not bear a financial burden greater than their



fair share of expenses that benefit both insured covered lives, and non-

insured covered lives whose health plans are administered by the Health
Insurer.

Primary care practice transformation. The purpose of this § 4.10(C) of this Part is
to transform how primary care is delivered in Rhode Island, in order that the
goals of these Affordability Standards can be achieved. While primary care
practice transformation should not be considered an ultimate goal in itself, the
Commissioner finds that it produces higher quality and potentially lower cost care
and is a necessary foundation for the effective transition of practices into
Integrated Systems of Care.

1. Each Health Insurer shall take such actions as are necessary so that, no
later than December 31, 2019, 80 percent of the Primary Care Practices
contracting with the Health Insurer are functioning as a Patient-Centered
Medical Home, as defined in § 4.3(A)(14) of this Part. Such actions shall
include but not be limited to contractual incentives for practices
participating in a Patient-Centered Medical Home, and contractual
disincentives for practices that are not participating in such care
transformation practices.

2. Care Transformation Advisory Committee

a. The Commissioner shall convene a Care Transformation Advisory
Committee by February 28, 2015, by October 1, 2015, and by
October 1 of each year thereafter. The Committee shall be charged
with developing an annual care transformation plan designed to
achieve the 80 percent requirement established in § 4.10(C)(1) of
this Part.

b. The Commissioner shall designate as members of the Committee
individuals or organizations that can bring value to the work of the
Committee representing:

(1) Relevant state agencies and programs, such as the Office of
the Health Insurance Commissioner, the Medicaid program,
and the state employees’ health benefit plan;

(2) Health Insurers;
(3) Hospital systems;
(4)  Health care providers;

(5) Consumers;



D.

(6) Businesses; and

(7)  Any other individual or organization that the Commissioner
determines can bring value to work of the Committee.

C. The care transformation plan shall recommend, subject to approval by
the Commissioner:

(2) annual care transformation targets prior to 2019,

(2)  the specific Health Insurer activities, resources and financial
supports needed by providers to achieve the targets, and

(3) common standards and procedures governing Health
Insurer-primary care provider contractual agreements, such as,
for alignment of performance measures and Health Insurer
provision of information to practice. Such activities, resources,
and financial support may include: the creation of community
health teams to support small, independent practices with care
management resources, and the deployment of practice
coaches to provide technical assistance for primary care
practices. The plan, together with any stakeholder comments,
shall be submitted to the Commissioner on or before May 1,
2015 and before January 1 of each year thereafter. Health
Insurers shall comply with the requirements of the plan
approved by the Commissioner.

d. In the event that the Committee’s stakeholders are unable to reach
agreement on the plan, or in the event that the plan is inadequate for
achieving the 80 percent requirement established in § 4.10(C)

(1) of this Part, the Commissioner may adopt, and may require
compliance by Health Insurers with a suitable plan as a condition of
approval of Health Insurers’ rates.

Health Insurers shall fund the care transformation plan approved by the
Commissioner in accordance with a formula established by the Commissioner
that is based upon the Health Insurer's market share and other relevant
considerations. In meeting its annual financial obligation, the Health Insurer’s
insured covered lives shall not bear a financial burden greater than their fair
share of expenses that benefit both insured covered lives, and other covered
lives whose health plans are administered by the Health Insurer. The Health
Insurer’s expenses in connection with the budget shall be accounted for as
Direct or Indirect Primary Care Expenses, as applicable.

Payment reform



1. Population-based contracting. Health Insurers shall take such actions as
are necessary to achieve the following population-based contracting
targets:

a. By the end of calendar year 2015, at least 30 percent of insured
covered lives shall be attributed to a Population-Based Contract
that is a Shared Savings Contract, a Risk Sharing Contract, or a
Global Capitation Contract.

b. By the end of calendar year 2016, at least 45 percent of insured
covered lives shall be subject to a Population-Based Contract with
at least 10 percent of insured covered lives attributed to a
Population-Based Contract that is a Risk Sharing Contract, or a
Global Capitation Contract.

C. A Health Insurer shall not enter into a Risk Sharing Contract or a
Global Capitation contract unless the Health Insurer has
determined, in accordance with standard operating procedures filed
and approved by the Commissioner, that the provider organization
entering into the contract has the operational and financial capacity
and resources needed to assume clinical and financial
responsibility for the provision of covered services to members
attributable to the provider organization. At the reasonable request
of the provider organization, the Health Insurer shall maintain the
confidentiality of information which the Health Insurer requests to
make its determination. The Health Insurer shall periodically review
the provider organization's continuing ability to assume such
responsibilities. The Health Insurer shall maintain contingency
plans in the event the provider organization is unable to sustain its
ability to manage its responsibilities. The foregoing shall not be
construed to permit the transfer of insurance risk or the transfer of
delegation of the Health Insurer’s regulatory obligations.

2. Alternative payment methodologies

a. The purpose of this § 4.10(D)(2) of this Part is to significantly reduce
the use of fee-for-service payment as a payment methodology, in
order to mitigate fee-for-service volume incentives which unreasonably
and unnecessarily increase the overall cost of care, and to replace
fee-for-service payment with alternative payment methodologies that
provide incentives for better quality and more efficient delivery of
health services.

b. Health Insurers shall increase annually their use of nationally
recognized, alternative payment methodology payments for hospital



services, medical and surgical services, and primary care services in
accordance with a schedule filed by the Health Insurer and approved
or approved as modified by the Commissioner during the annual rate
review process. A Health Insurer may request the Commissioner’s
approval of other effective alternative payment methodologies which
have not been nationally recognized.

The Commissioner shall convene an Alternative Payment
Methodology Committee by February 28, 2015, by October 1, 2015,
and by October 1 each year thereafter. The Committee shall be
charged with developing a target and a target date for increasing the
use of alternative payment methodologies submitted for the
Commissioner’s approval by May 1, 2015, and by January 1 each year
thereafter, and an annual alternative payment methodology plan for
achieving the target. The Committee that convenes on October 1,
2015 shall be tasked with developing an alternative payment plan that
specifically addresses medical and surgical specialty professional
providers.

The Commissioner shall designate as members of the Committee
individuals or organizations representing:

(2) Relevant state agencies and programs, such as the Office of
the Health Insurance Commissioner, the Medicaid program,
and the state employees’ health benefit plan;

(2) Health Insurers;

3) Hospital systems;

(4) Health care providers;
(5) Consumers;

(6) Businesses; and

(7)  Any other individual or organization that the Commissioner
determines can bring value to work of the Committee.

The alternative payment methodology plan shall recommend
subject to approval by the Commissioner:

(1) annual targets prior to achieving the ultimate target, and

(2) the type of payments that should be considered alternative
methodology payments (such as bundled payments,
prospective payments, and pay-for-performance payments).



f.

The plan, together with any stakeholder comments, shall be
submitted to the Commissioner on or before May 1st of each
year. Health Insurer shall comply with the requirements of the
plan approved by the Commissioner.

In the event that the Committee’s stakeholders are unable to reach
agreement on the plan, or in the event that the plan is inadequate for
implementing the schedule approved in § 4.10(D)(2)(b) of this Part,
the Commissioner may require adoption of a suitable plan as a
condition of approval of Health Insurers’ rates.

Consistent with the purposes of this section as stated in

8 4.10(D)(2)(a) of this Part, the Commissioner shall require that Health
Insurers and provider organizations adhere to the following process:

Within 30 days of the receipt by the Health Insurer of a provider
organization’s desired form of alternative payment methodology, the
Health Insurer will respond to the provider organization their willingness
to enter neqotiations on that form of alternative payment methodology,
including but not limited to an advanced, delegated, population-based
payment methodology such as global capitation. If the Health Insurer is
unwilling to negotiate with the provider organization on the provider
organization’s preferred form of alternative payment methodology, the
Health Insurer’s written response must include: 1) an explanation of the
reason it declines to neqgotiate on the provider organization’s preferred
alternative payment methodology and 2) a detailed substitute proposal
regarding the alternative payment methodology it will be willing to
neqgotiate. A copy of both the provider organization’s proposal letter
and the Health Insurer’s response must also be provided to the
Commissioner by the respective parties at the time of issuance.

The provider organization may accept the Health Insurer’s substitute
alternative payment methodology method or appeal in writing to the
Commissioner, describing the reasons the provider organization does
not accept the Health Insurer’s refusal to negotiate with the provider
organization on its preferred alternative payment methodology model or
its offer of a substitute alternative payment methodology model. The
Commissioner will accept written responses from both parties
supporting their position and make a determination within 30 days as to
the appeal and notify the Health Insurer and provider organization of the
determination.

If the provider organization has reason to believe, at any time during the
communication or negotiations that the Health Insurer is not negotiating
in good faith toward the agreed upon alternative payment methodoloqy,
the provider organization may appeal to the Commissioner with the

reason it believes that the Health Insurer is not negotiating in good faith.




The Commissioner will review the appeal within 30 days and provide
the determination to both the Health Insurer and the provider
organization, along with instructions on further negotiations.

In the event the Health Insurer and provider organization jointly agree
upon an alternative payment methodology, including but not limited to
an advance, delegated, population-based payment methodology such
as global capitation, and for which the parties can demonstrate
sufficient financial and administrative capability, and that requires the
approval of the Commissioner for implementing such payment
methodology, the Commissioner shall exercise best efforts to provide
such approval to further the stated purpose of this 8 4.10(D)(2).

3. Measure alignment

a.

The purpose of this § 4.10(D)(3) of this Part is to ensure consistency
in the use of quality measures in contracts between Health Insurers
and health care providers in Rhode Island, to reduce the
administrative burden placed on providers by the unaligned use of
guality measures across payers, to improve the quality of care by
channeling clinical focus on core areas of health care delivery, to
formally adopt Aligned Measure Sets to be used in contracts between
Health Insurers and health care providers in Rhode Island, and to
articulate a process for annually refining and updating the Aligned
Measure Sets.

§ 4.10(D)(3) of this Part applies to contracts between health care
providers, including primary care providers, specialists, hospitals, and
Integrated Systems of Care and a Health Insurer which incorporate
guality measures into the payment terms of the contract and which are
entered into after July 1, 2017, or expire after July 1, 2017, or which
would expire after July 1, 2017 but for the amendment or renewal of
the contract (whether the renewal is effective pursuant to the terms of
a previously executed contract,

or otherwise).

Health Insurers shall adopt the Aligned Measure Sets for primary
care, hospitals, and Accountable Care Organizations (ACOs,
otherwise known as Integrated Systems of Care as defined in 8
4.3(A)(12) of this Part) and any other Aligned Measure Set
developed pursuant to this § 4.10(D)(3) of this Part.

(1) Health care provider contracts which incorporate quality
measures into the payment terms shall include all measures
designated as Core Measures in an Aligned Measure Set.



)

®3)

Health care provider contracts which incorporate quality
measures into the payment terms shall not include any
measures beyond those designated as Core Measures in an
Aligned Measure Set, with the exception of designated Menu
Measures. Menu Measures may be incorporated into the
payment terms of the contract at the mutual agreement of the
Health Insurer and contracted health care provider.

In the event than an Aligned Measure Set does not include
any Core Measures, Health Insurers shall limit selection of
measures to Menu Measures.

The Commissioner shall convene a Quality Measure Alignment and
Review Committee (Committee) by August 1 each year. The
Committee shall be charged with developing a plan, for consideration
by the Commissioner, that:

(1)

)

®3)

Proposes modifications, if necessary, to existing Aligned
Measure Sets to be used in contracts between Health
Insurers and health care providers in Rhode Island.

Proposes measures as Core Measures and Menu
Measures.

Proposes a work plan for the development of Aligned Measure
Sets for additional professional health care provider specialties
as determined necessary by the Commissioner.

The Commissioner shall designate as members of the Committee
individuals or organizations representing:

(1)

)
®3)
(4)
(5)
(6)

relevant state agencies and programs, including the Office,
the Medicaid program, the Rhode Island Department of
Health, and the Department of Behavioral Health,
Developmental Disabilities and Hospitals;

Health Insurers;
Hospital systems;

Health care providers;

Consumers;

Quality measure experts; and/or



(7) Any other individual or organization that the Commissioner
determines can bring value to the work of the Committee.

f. The plan, together with any stakeholder comments, shall be submitted
to the Commissioner on or before October 1 of each year. Health
Insurers shall comply with the requirements of the plan adopted by the
Commissioner.

g. The Commissioner shall maintain the Aligned Measure Sets and
publish them, along with any supporting documentation, on the
OHIC website.

4. Hospital contracts

a. Each Health Insurer shall include in its hospital contracts the
terms required by § 4.10(D)(4) of this Part.

b. This 8§ 4.10(D)(4) of this Part shall apply to contracts between a
Health Insurer and a hospital licensed in Rhode Island which are
entered into, or which expire after January 1, 2017, or which
would expire but for the amendment or renewal of the contract
(whether the renewal is effective pursuant to the terms of a
previously executed contract, or otherwise).

C. Hospital contracts shall utilize unit-of-service payment
methodologies for both inpatient and outpatient services that
realign payment to provide incentives for efficient use of health
services, and are derived from nationally utilized payment
practices other than fee-for-service. Nothing in this requirement
prevents contract terms that provide additional or stronger
payment incentives toward quality and efficiency such as
performance bonuses, bundled payments, global payments, or
case rates.

d. Hospital contracts shall include a quality incentive program.

(1)  The quality incentive program shall include paym